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TRANSCRIPT OF HEARINGS BEFORE P.S.C. 


be an issue. If the Commission were to order such an investi- 
gation, were to consolidate the proceedings, it would still be 
appropriate in such an investigation, I think, first, to consider what 
the decrease in revenues, if any, should be, and then to consider | 
what rate schedule would be necessary to accomplish that 
decrease. 

CHAIRMAN WASHINGTON: I think the Commission 
quite berces with you with reference to Phase I and Phase II of this 
matter, first as to adequacy, the adequacy of the return. I just 
want to get it on the record that the Commission does plan to join 
in this application also the question of excessive return, and then 
the question of whether or not we should as a part of this procedure 
suggest downward revisions, if that be the case. , 

I was just thinking in terms of your statement, 
Phase I and Phase Il, that we could do the same thing even if we 


| 
found it to be excessive. 


MR. LEVENTHAL: Yes, I think so. 


CHAIRMAN WASHINGTON: Mr. Mayo, do you have 


any discusiion thus far as to the procedure ? | 

MR. MAYO: I think Mr. Leventhal's suggestion is 
very good, and I think we would participate in both phases, 

MR. O'REILLY: May I make a brief comment, 
Mr. Chairman? 

I would not object to the two-phase proceeding. I 


do have some difficulty making a sharp line of distinction 


BY MR. CURTIS: 
Q As to the Bell System as a whole, has there been 
any nee since 1946 when the Bell system has not made a profit? 
| MR. LEVENTHAL: Ihave no objection to that question. 
I don't know its materiality. 
THE WITNESS: No, sir. 
BY MR. CURTIS: 

Q Have you made any studies of the C. and P. Telephone 
Company as an individual unit ? 

A No, sir. 

Q Have you made any studies of the local needs and the 
nation's needs within the C. and P. Telephone Company to compare 
the local needs and the nation's needs ? 

A No, sir. 

Q ' Have you made any studies as to the needs of local 
service as between governmental and the non-governmental facili- 
ties, speaking of the national government ? 


: MR. LEVENTHAL: I object to the question as 


repetitive. He has already stated that he has made no studies of 


local problems. 
_ CHAIRMAN WASHINGTON: I don't know. He may 
answer. Have you made any such study ? 
THE WITNESS: No, sir. 
BY MR. CURTIS: 
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Q Have you made any study comparing the Chesapeake 


& Potomac Telephone Company with the other utilities in Washington? 


A No, sir. 


Q Is it part of your job to stay abreast of the studies of 


capital.and lending, generally speaking? 
Ses I try to; yes, sir. : : | 
Q Then you would be acquainted with the studies in the 
United States and in the Banking and Currency Committee as to capital? 
MR. LEVENTHAL: I think the meri is so vague 
and indefinite, Mr. Chairman, that it is objectionable. 
BY MR. CURTIS: : 
Q Are you acquainted, then, with the studies of inabil- 
ity of small business to get money because the insurance -- in the 
United States Senate, the Small Business Committee of the Banking 
and Currency Committee, in the years 1946 and '50, in which the 
insurance companies testified that they would not lend money to 
small business because there were utilities around where there 
was no risk which were better investments for the insurance 
companies, are you acquainted with these studies ? 3 
A No, sir. : : 
Q Now, it is your position that the earnings of the 


Telephone Company as a regulated industry should be comparable 
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lacks incentive or deficiency in improving the quality of its 


service ? 
No, sir. 


| Is the C. & P. Telephone Company an efficient com- 


| Yes, I think they operate efficiently. 


How do you determine efficiency or lack of it. Mr. 


| Well, we have many measures internally by which we 
measure the performance of the various companies, but I think for 
the Bell System as a whole there are other evidences of efficiency, 
such as the type of service that we are rendering, the new service 
that we are introducing, the speed of service, and, most important 
in my opinion, is the fact that our prices have not gone up nearly as 
much as prices generally. 


I think these are all evidences of efficient opera- 


Q | If you know, Mr. Conrad, what rates of return has 
C. & P. of the District earned since 1954? 

A Since 1954? 

Q Yes, sir. 

A _ Tam giving you now the return on total capital of 
the C. & P. Company. 

For 1954, 606; 1955, 674; 1956, 666; 1957, 6.55; 1958, 
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| 
6.64; 1959, 6.90; 1960, 7.49; 1961, 7.54; 1962, 7.05, and the nine months 
of '63, 6.13. | 
Q Do you know the return found reasonable hy the Com- 


mission in 1954? | 


A No, I don't recall. 


MR. O'REILLY: I believe the record will show. Mr. 


Chairman, it was 6.25. 
" BY MR, O'REILLY: 

Q Now, Mr. Conrad, is it not true that since the end 
of World War ILA. T. & T. has enjoyed phenomenal growth? 

A Since the end of World War 2? | 

Q Yes, sir. 

A Yes, sir. | 

Q Do you know how its growth in the post war period 
compares with electric companies, for example? : 

A It has grown about twice the rate of electric 
companies. : 

Q How would it Compare with the growth rate of all | 
United States corporations ? | 

A All corporations generally I think you will also find 
about twice the rate of growth. : 
Q Do you know Mr. L, C. May, Mr. Conrad? 
A Vaguely. : 


Q So that the record will know, would you state who 


he is, please? 


(Short recess taken.) 
CHAIRMAN WASHINGTON: 
You may proceed. 

BY MR. O'REILLY: 

Q Mr. Conrad, did you make any specific test or tests 
to determine whether the risks and hazards of the 213 industrials 
which you used are the same as A. T. & T.'s? 

MR. LEVENTHAL: May I have the pending question, 
please ? 

(Question read.) 

THE WITNESS: I made no study as to risks and hazards 
of any company here. 
BY MR. O'REILLY: 

Q Of these 213 companies you have eliminated 157 because 
they had a growth in earnings or equity greater or less than the 
consumer price index, and the GNP; is that correct? 

A That is correct. 

MR. LEVENTHAL: Iam sorry, that question was so -- 
I feel the question was not clear to me, and I would like to have it 


repeated, please. 


MR. O'REILLY: The question has been answered. 


MR. LEVENTHAL: I may move to strike it if it is not 
clear. Ihave that privilege. 
CHAIRMAN WASHINGTON: Let us read the question back 


for Mr. Leventhal. The witness has answered the question. 


f 
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Q The statement appears on page 251 of the official 
| 


transcript. | 
I wonder, Dr. Friend, upon what you base your opinion 
that this is in fact true? : 

A I base my opinion this is true on two propositions; first, 
theoretical, and second, empirical or factual. There is no theoreti- 
cal justification for a price being based on past ee You buy 
only future earnings, not past earnings, and I don't know of any 
theories that disagree with that. The only reason that past earnings 
are ever used by a theorist is as a proxy for future earnings. 

Now, the empirical or factual basis is that I know of 
no investor or any investment advisory service that ever attempts 
to determine the intrinsic value of a security on the basis of 
past earnings. Past earnings are simply used as a basis for 
helping on project future earnings. | 

Q Have you made any studies or are there any studies © 
to which you may refer specifically to show in fact that although 
perhaps it is not wise on the part of investors to invest only on 
the basis of present or past earnings, but in fact estore do 
take serious account of both rates? | 

A  Imade reference in my testimony to the fact that I 
asked A. T. & T. to compile all investment advisory service 
recommendations as to purchase or non-purchase of A T. & T., 


| 
and you may recall that I said I went through all these recom- 
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mendations and almost invariably, maybe the word is variable, I 
don't recall offhand any exceptions, the basis for recommending 
the purchase of A. T. & T. ata particular price was their pro- 
jected growth of future earnings. 

Q Have you made any studies as to particular investor 
comments upon the advice shown in these? 

A No. 

Q Dr. Friend, on page 251 of the transcript you refer 
to the fact that any estimate of the capitalization rate is 
subject to considerable margin of error and again later on in 
your testimony you made the same observation. 

Does this include the formula or suggested gr owth 


rate utilized in your own estimate of capitalization rate? 


A Let me clarify what I think is a misconception there; 


$f this is in order. The formula I give -- the first formula I 
give in my appendix is subject to no disagreement whatsoever, I 
think. Ik is a simple statement of what the price of a stock 
should be. 

QQ Perhaps you -- 

A Let me finish the point. 

Now, I secondly give an abbreviated formula which I 

point out is valid under a wide variety of circumstances, but 
. -which is valid ‘in particular only if the ultimate price earn- 
ings ratio is equal to the initial price-earnings ratio. Now, 


the only point where subjectivity enters in, and it is a very 


testimony on a review of market advisory service, and had not 
conducted interviews with investors; therefore, the question has 
already been answered. | 

CHAIRMAN WASHINGTON: I will let rem answer again. 

THE WITNESS: Ido not like to be repetitious, but I 

think I will repeat what Mr. Leventhal just said, insofar as 
direct interviews of stockholders, I did not interview a single 
one, but I did refer to the fact that I had the company. | A. T. & T., 
canvass all investment advisory services and that they had used 
a growth rate and a rate of return which was consistent with this 
4 percent risk differential, and in addition that the market 
evidence, which gives you perhaps the best indication of what 
the investors think, would suggest also this same risk dif-. 


ferential. 


BY MR. CURTIS: 


QL understood you to say that this was your survey and 


not A. T. & T."s survey ? 
A What survey ? 
Q This study ym made you said was your study. 
A The theoretical study is completely mine. Much of the 
data I got from A. T. & T. : 
Q You asked them to supply you with information. Did 
you check back on this information to see whether it TE 
accurate ? 


A No, I did not. 
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T. furnished to other employees was not accurate, would this have 
any bearing on your conclusions based on information furnished to 
you ? 
MR. LEVENTHAL: I am sorry, I don't understand the 
question. 
CHAIRMAN WASHINGTON: I don't understand the question. 


MR, LEVENTHAL: I don't understand the question, Mr. 


CHAIRMAN WASHINGTON: Read.the question back. 

MR. CURTIS: By A. T. & T. 

MR, LEVENTHAL: I simply don't understand the question, 
Mr. Chairman. 


CHAIRMAN WASHINGTON: I think what Mr. Curtis is 


trying to get to is if A. T. & T. has been inaccurate in furnishing 


other information would it affect the conclusions here. 

MR. LEVENTHAL: Then I object to it as being too 
remote from the direct testimony, Mr. Chairman. 

CHAIRMAN WASHINGTON: I think, Mr. Curtis, the 
witness has said that he did not verify the information supplied by 
A. T. & T., that he went on the basis -- he assumed that it was 
accurate and proceeded from that basis to make his study. I 
think that is quite clear. 

Isn't that what you did, Dr. Friend? 

THE WITNESS: Yes. 


MR, LEVENTHAL: And that the information supplied 


ee 
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very happy. If he doesn't want to do it, Ihave no way of compelling 


him. ee 
CHAIRMAN WASHINGTON: I assume that if briefs 
are going to be prepared and written in this case, I assume that 
Mr. Leventhal will give you a copy of that brief at the appropriate 
time, and at that time you can determine all other cases that he is 
going to rely, upon. | 
Principally he said he believes that this case is 
controlled, basically and prima facially, 7 Hope and Bluefield, so 
now you have a start. When you get the brief you can, of course, 
determine how far you wish to go in reply to his brief with the cases 
he cites in the brief. : 
You may proceed. 
CROSS-EXAMINATION 
BY MR. CURTIS: | 
Q Mr. Johnson, do you have before you your testimony 
on the mimeographed sheet, sir? | 
A Yes, Ido. : 
Q On page 3 you speak of a higher standard of living 
in the area of communications as one of the objectives of the com- 
pany; is that correct ? : 
A | That is right. | 
CHAIRMAN WASHINGTON: Excuse me a moment, 


Mr. Donella, will you advise the Commission with reference to the 


transcript page as we go along? 


A That is right. 


Q Asa matter of fact, nobody else can buy your stock 
other than the mother company; isn't that so? 

A That is correct. 

Q So that realistically you have no problem of attracting 
capital to yourselves, personally, to C.& P.? 

A Lwouldn't answer that dogmatically, no. I think it 
becomes a matter of management decision, let's assume that 
this company was not earning, I think a enenen decision 
has got to be made somewhere as to whether capital is going to 
be furnished into an enterprise. 

Q Have you made any attempts, for example have you ever 
gone to the Riggs Bank of to Johnston & Lemon & Company, or 
any of the other enterprises locally and asked for money and 
been turned down ? 

A No, Ihave not. 

Q Never have? 

A Ihave never. 

Q So based on one and two, wouldn't it be fair to say that 
the company's financial integrity is fairly well preserved at the 
present time? 

A you are talking about the CP Company -- 

Q_ Yes, sir. 

A --and my testimony was predicated upon the fact that 


theC. & P. was in effect a miniature Bell System, I was not 
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trying to find a cost of capital for C. & P., per se, the answer 
to your question as to whether this company stands well finan- 
cially in the community, my answer is "yes." : 

Q Now, your fourth element there is to maintain a 
reasonable relationship to alternative investment opportunities. 
Now, would you mind explaining that? What do you mean by 
that ? Se 

A These criteria which we have been talking about here 
really are in substance a paraphrasing of the whole decision, as 


to what a criteria is for a fair rate of return, in my opinion 


what I believe to be a criteria. | 


Q Here you don't have reference to alternatives 


between investing in C. & P. and investing in something else, 


or do you? 

A Yes. 

-Q You have them? 

A Lam looking at this from the investors' point of 
view as alternative investment opportunities. | 

Q By "here, you mean insofar as the mother company 
decides to invest in this unit or in one of the other 21 units? 

A Thatis not my point at all, no. : 

Q Well, no one else has a right to invest in ths unit 
but the mother unit, is that so? | 


A . That is correct, as far as equity is concerned. 
| 


Goods can be sold probably. 
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should be turned out or produced by this company for this com- 
pany to bear its fair share as an integral part of the Bell System, 
as a miniature Bell System, standing on its own, not as a separate 
company. 

None of us would be able, for ee to determine 
the cost of equity for this company for the same reason as you 
stated in the first place nobody can buy it but the A. T. & T. The 
figures are just not available. You cannot determine it. Tam 
looking at this as a miniature Bell System only from the stand- 
point of what this company should earn in bearing its fair share 
as a miniature part of the Bell System. 

Q___Let's amorphorize this for a moment Let us assume 
that instead of A. T. & T. you had Mr. Rockefeller individually 
owning this company and owning 20 other companies. According 
to your argument, before the Commission would decide how mace 
I would pay for Mr. Rockefeller here, they would first have to 
make an audit of Mr. Rockefeller’s other business enterprises 
to see how he was making out generally and based on this 
sovereign principle of his owning a part of me, then they would 
decide how much I should pay; is that somewhat of an analogous 
situation ? | 

A Itisn't to me. You are carrying me off into the 
realm of fancy. 

Q  Ilother words, you are saying, it would seem to me, 


that if the whole Bell system is involved here, and this is one 
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unit, that in order to determine what my rate is here you must 
take into consideration these other 20 units of which this unit is. 
a part ? | 

A What yourtelephone rate is, is that your question? 

Qs‘ This is a telephone rate proceeding, isn't it? 

A But Iam not testifying on the telephone rate, as to 
whether it is three dollars a month. I am testifying as to the 
earnings requirements, the rate of return. : 

Q You are saying in effect that the earnings require- 
ments requires a higher telephone rate from users in this area, 


including myself; is that correct? . | 


A Iam saying that it should have a higher rate today. 


I think that is the purpose of this proceeding. | 

Q “You are telling me that I should pay more money for 
my telephone bill right here ? | 

A Ihave one facet of that in my Pestieconye | 

Q Your argument is since you are a part of the Bell 
System that this utilities commission must now look and see 
how Rockly Mountain Telephone is doing, and how New England 
Telephone is doing, and how Bell Laboratories are doing so this 
unit can pay its part, and they can decide how much I should pay 
on my rate based on how the company is doing elsewhere ? 

A No, that is not the position I am taxing. T thave put 
in no testimony on Intermountain as to what they are earning, 
All I am saying now is at the moment the C. & P. Company is 


5; | 
one of the lowest earnings companies of the associated 
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companies. I don't think that is controlling. I think it is a 


fact that has to be taken into consideration, when you are 
trying to answer the question whether this company should 
bear its fair share; in other words, should in the District 
of Columbia this company be one of the lowest earners in the 
Bell System. 

I don't believe that. I don't think it should be. 
That is my opinion. 

Q Soyou are willing to withdraw the standard of the 
Bell System as a unit in determining a base? 

A No, I don't withdraw it. Iam sticking to my 
testimony. It doesn't have anything to do with Intermountain 
individually. It is what are the earnings requirements from 
the standpoint of rate of return for the Bell System what this 
company have to do to support its fair share. That is the 
basis. 

Q Is this independent corporation organized in the 
State of Delaware ? 

A Itis organized in the State of New York. Itis 
incorporated in the State of New York. 

Q IstheC. & P. Telephone Company organized and 
incorporated in the State of New York? 

A tis. 


Q It is an independent person in the eyes of the law? 


It is. 


It is completely and distinct and separate from the 


rest of the Bell System? 2 

A Yes. i 

Q But you are saying this separate and distinct legal 
entity which in the eyes of the law is a person in determining 
its earninns and its rate base must be considered in terms of 


the parent company and the other holdings of the parent com- 


pany ? 3 ; | 


THE WITNESS: Would you read that, please ? 
(Record read.) 


THE WITNESS: I think -- I started out with my 


testimony, I said we had one of two positions that could be 


taken in arriving at what the earnings should be for a com- 
pany associated with the Bell System, to consider it as 

a completely separate and distinct entity, divorced, and set 
it up as a corporate fixture, or break the corporate veil 
that exists and assume that it would go out and do all of 

its financing publicly. I said that was one alternative. 

The other alternative was to consider the 
associated companies as integral parts of the Bell System, 
of which they were 2 part. 

As far as my testimony is concerned, it was my 
belief that the best answer from the standpoint of getting 
valid material and a valid answer was to consider the 
C. & P. Telephone Company as if it were a miniature Bell 
System, and that is the basis on which my testimony has 
been founded. 

Q So if this premise is not accepted by the Public 
Utilities Commission, then your testimony is valueless? 
" You are willing to accept that as a premise? 
MR. LEVENTHAL: I think that would be a legal 


question, Mr. Chairman. I would object to the question. 
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CHAIRMAN WASHINGTON: It calls for a conelusion 
actually beyond the witness’ testimony. ! 

Overruled. | 

MR. CURTIS: I wouldn't say valueless. It would 
have no meaning in a rate-making proceeding. : 

CHAIRMAN WASHINGTON: Unless you are trying 
to say if his premises are invalid -- : 

MR. CURTIS: If the area of consideration, the 
sphere of legal analysis is the District of Columbia. and the 
surrounding industries, then a comparison based on the local 
Bell System is interesting from an academic point of view, but 
it has no probative value. | 

BY MR. CURTIS: | 

Q Sir, on page 5 -- 276 of the transcript -- you 
speak of cost of capital. Your premise of the rate is based 
on cost of capital, is it not? Am I right on that or ant I 


wrong? Do I understand you? | 
A Notsolely. The purpose of my testimony was 
to try to bring together the testimony of other witnesses, 
Mr. Conrad, who has testified on aoe of caeiues 
and.cost of capital, investor expectations, and arrive, as 
treasurer of the company, as to what, in my opinion, should 
be a fair rate of return for the company. 


@ Now you say there are two elements in cost of 


capital; one is interest and the other is compensation for 
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Q The Statement appears on page 251 of the official 
transcript. 

I wonder, Dr. Friend, upon what you base your opinion 
that this is in fact true? 

A LIbase my opinion this is true on two propositions; 
first, theoretical, and, second, empirical or factual. There is 
no theoretical justification for a price being based on past 
earnings. You buy only future earnings, not past earnings, and 
I don't know of any theories that disagree with that. The only 
reason that past earnings are ever used by a theorist is as a 
proxy for future earnings. 

Now, the empirical or factual basis is that I know of 
no investor or any investment advisory service that ever attempts 
to determine the intrinsic value of a security on the basis of 
past earnings. Past earnings are simply used as a basis for 
helping one project future earnings. 

Q Have you made any studies or are there any studies 
to which you may refer specifically to show in fact that although 
perhaps it is not wise on the part of investors to invest only 
on the basis of present or past earnings, but in fact investors 
do take serious account of both rates? 

A Imade reference in my testimony to the fact that I 
asked A. T. &'T. to compile all eet advisory service 
recommendations as to purchase or non-purchase of A, T. & T., 


and you may recall that I said I went through all these recom- 
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mendations and almost invariably,, naybe the word is variable, I 
don't recall offhand any exceptions, basis for recommending 


| 
the purchase of A. T. & T. at a particular price was their pro- 


jected growth of future earnings. 


Q Have you made any studies as to particular investor 


comments upon the advice shown in these? : 

A No. : 

Q Dr. Friend, on page 251 of the transcript you refer ~ 
to the fact that 2ny estimate of the capitalization rate is 
subject to considerable margin of error and again later on in 
your testimony you make the same observation. | 

Does this include the formula or suggested growth 

_ rate utilized in your own estimate of capitalization rate? 
A Let me clarify what I think is a misconception there; 
if this is in order. The formula I give -- the first formula I 
give in my appendix is subject to no dissagreement whatsoever, I 
think. It is a simple statement of what the price of a stock 
should be. i 
Q_ Perhaps you -- | 

A Let me finish the point. 

Now, I secondly give an abbreviated formula which I 
point out is valid under a wide variety of circumstances, but 
which is valid in particular only if the ultimate price earn- 
ings ratio is equal to the initial price-earnings Pano! Now, 
the only point where subjectivity enters in, and it is a very 
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BY MR. CURTIS: 
Q_ Then the word "outrageous," did you make a scientific 
objective study here ? 
Of what ? 


This study that you made, was it a scientific objective 


In my testimony ? 

‘Ss. 

Yes, surely. 
Q How did you come to make this study, Doctor? Did you 
. go to the TelephoneCompany or did somebody come to you ? 
A They came to me. 


Q. Can you give me the name of the person who came to 


Mr. Scanlan. 
Q What is his connection with the Telephone Company ? 
A He is vice-president of the American Telephone & 


Telegraph Company. 


Q. Have you ever had any contact with his office before? 


A Yes. Ihad met Mr. Scanlan many times. He was formerly 
in the Pennsylvania Bell Telephone in Philadelphia 
CHAIRMAN WASHINGTON: Gentlemen, will you come to order, 
please ? 7 
Off the record. 


(Discussion off the record.) 
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testimony on a review of market advisory service, and had not 
conducted interviews with investors; therefore, the question has 
already been answered. : 
CHAIRMAN WASHINGTON: I will let him answer again. 
THE WITNESS: I do not like to be repetitious, but I 
think I will repeat what Mr. Leventhal just said, insofar as 
direct interviews of stockholders, I did not interview a single 
one, but I did refer to the fact that I had the company A. T. & 
T., canvass all investment advisory services and that they had 
58 a growth rate and a rate of return which was consistent 
with this 4 percent risk differential, and in addition that the: 
market evidence, which gives you perhaps the best indication of 
what the investors think, would suggest also this sane risk: : dif- 
ferential. : | 
BY MR. CURTIS: 
Q  Lunderstood you to say that this was your survey and 
not A. T. & T.'s survey? | 
A What survey ? 
Q This study you made you said was your study. 
A The theoretical study is completely mine. Much of the 


data I got from A. T. & T. 


Q You asked them to supply you with information. Did 


you check back on this information to see whether it was 


accurate ? 


A No,-Idid not. 
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T. furnished to other employees was not eccurate, would this 
have any bearing on your conclusions based on information furn- 
ished to you? 
MR. LEVENTHAL: Iam sorry, I don't understand the 
question. 
GHAIRMAN WASHINGTON: I don't understand the question. 
MR. LEVENTHAL: I don't understand the question, Mr. 5 
Chairman. 
‘CHAIRMAN WASHINGTON: Read the question back. 
“MR, CURTIS: By A. T. & T. 
MR. LEVENTHAL: I simply don't understand the question, 


Mr. Chairman. 


CHAIRMAN WASHINGTON: I think what Mr. Curtis is trying 


to get to is if A. T. & T. has been inaccurate in furnishing 
other information would it affect the conclusions here. 

MR. LEVENTHAL: Then I object to it as being too 
remote from the direct testimony, Mr. Chairman. 

CHAIRMAN WASHINGTON: I think, Mr. Curtis, the witness 
has said that he did not verify the information supplied by 
A. T. & T., that he went on the basis -- he assumed that it was 
accurate and proceeded from that basis to make his study. I 
think that is quite clear. 

Isn't that what you did, Dr. Friend? 

THE WITNESS: Yes. 


MR. LEVENTHAL: And that the information supplied 
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Commission by the FCC. 
CHAIRMAN WASHINGTON: The exhibit identified as 

Applicant's Exhibit No. 32 may be received in evidence. 
(The document marked Applicant's 
Exhibit No. 32 was received in 
evidence.) 

MR. LEVENTHAL: Now, Mr. Haley is tendered for the 
purpose for which he was called, for cross-examination by inter- 


venors and staff. | 
| 


CHAIRMAN WASHINGTON: Mr. Mayo, you may cross-examine. 
CROSS EXAMINATION | 
BY MR. MAYO: | 
Q Mr Haley, I assume from reading Mr. Dobbie's testi- 
mony and the license contract which he tendred in evidence 


that the Bell System files a consolidated tax return which 


| 
includes the Chesapeake and Potomac Telephone Company, is that 


correct ? 


A That is true. 

Q On Applicant's Exhibit No. 6 Revised, line 18, is the 
item shown "Federal Taxes and Income” for 1963 -- the figure 
is $5,374,000 plus -- is that the tax liability of the company 
or is that the amount which is paid by the company as its share 


of the liability under the consolidated return ? 


A That was Exhibit 6, true? 


Q_ Yes, line 18. 


A Which column were you reading from? 
Q Iam reading Column (g) for the year 1963. 
A Column (g)? That reflects in the Federal income 
tax line the taxes computed from the information contained 
in the company books with the exception of the fact, of course, 
that Columns (g) through (f) are going level adjustments 
placed in this exhibit for purposes of making periods comparable. 
The figure shown in Column (a) reflects on an intra- 
_ state basis the taxes computed less the investment tax credit 
amount which is shown on 22. The company's tax liability to 
the government is, of course, on a total company basis, so 
it is somewhat difficult to answer your question. 
Q Perhaps for clarity's sake we ought to go to Exhibit 


5 Revised. 


The year 1963 would be Column (f) there, and the 


taxes are shown as 7,800,000 plus, federal taxes on income. 
My question is, is that a hypothetical 52 per cent tax lia- 
bility on your taxable income or is i the actual payment 
which is made to American Telephone and Telegraph Company as 
your share of the liability on the consolidated return? 

A The $7,829,000 for 1963, if you add back in the 
investment tax credit on line 21, the 592,000, take the sum 
total of those two figures, reflects the actual tax computation 
based on the company books for the company liability to the 


Federal Government. This also is the amount which we will 


131. Tt 16D 
| 
over a period of time remit to-the government via the American 
Company as an agent for the consolidated return. 3 
Q Do you know if any savings are effected by the use of 
the consolidated tax return by AT&T filing for itself and the 
affiliates ? i 
The American Company, as a result of the consolidated 
return, avoids the penalty tax on inter-corporate dividends 
which it otherwise would entail filing as a separate individual 
corporation. | 
There are other items involved, but that is far and 
away the largest item involved. : 
Q So the tax liability filing under the consolidated 
return is less than if separate returns were filed by the 
American Company and all affiliates ? If each affiliate and 
the parent company filed a separate return, the tax lability 


in that cas e would be greater than it is under the consolidated 


return ? | 


A It would be true for the consolidated return. It » 


would not be true for the local company. | 

Q Then a saving is effected by the use of the con- 
solidated return ? | 

A Yes, as I mentioned, as a result of the consolidated 
return certain penalties are avoided on inter-corporate divi- 
dends. | 


Q So if the payment over a period of time to the 
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American Company, your complete tax liability of 52 per cent 
on your taxable income, is made, the savings are not passed on 
to the Chesapeake and Potomac Telephone Company, the savings 
of filing the consolidated return ? 
A The local company pays no more than it would under 
an individual return basis. There are certain savings, as I 
mentioned in the consolidation itself. Otherwise there 
would be no reason to consolidate. 
Q Those savings are retained by the American Company ? 
A They are the ones who avoid the penalty tax, so they 
have the advantage -- I prefer not to look upon them so 
much as a savings, but as the avoidance of a penalty. 
CHAIRMAN WASHINGTON: The answer to the question, 
Mr. Haley, is no, they are not week on, the savings are 
not? 
THE WITNESS: The local company's figures reflect 
purely the local company liability as if it were computed on an 
individual basis. 


BY MR. MAYO: 


Q. Do you have any figures which would indicate what 


the penalty that is avoided is by the filing of the consolidated 
return ? 

A The amount of dollars? 

Q Yes. 

A No, I would not have those figures. 


GC E 
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Q This information is not passed on to you? 
A Ido not know the amount and I do not recall seeing 
Q If your actual payment in taxes which is paid through 
the American Company as an agent is the same as it would be 
if the company filed a separate return, for the purpose does 
the Chesapeake and Potomac Company participate in the consolidat- 
ed return, in order to effect a savings for the American Company ? 
A Ithas that result, but there are advantages -- one 


very specific one comes to mind at the moment, which results 


to the local company, but is not a question of affecting the 


tax liability here in the current year. 

Q — Would you care to say what that is ? | 

A Iwill be glad to. As part of the tax code which 
provides for the consolidation, is also Ponies for the 
deferring of intra-return profits, and in the case of | our 
local company is this, certain amounts of the Western Electric 
Company profits on sales to the local company -- these are sales 
which are capitalized in our accounts -- are not considered tax- 
able in the consolidated return until the profit is realized 
from without the consolidated return. | 

In the case of an item of capital expenditure on 

which we buy an item of equipment from Western Electric Company, 
which is capitalized, the Western Electric Company does not have 


to remit to the government the tax liability on this item since 
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American Company, your complete tax liability of 52 per cent 
on your taxable income, is made, the savings are not passed on 
to the Chesapeake and Potomac Telephone Company, the savings 
of filing the consolidated return ? 

A The local company pays no more thaa it would under 
an individual return basis. There are certain savings, as I 
mentioned in the consolidation itself. Otherwise there 
would be no reason to consolidate. 

Q Those savings are retained by the American Company ? 

A They are the ones who avoid the penalty tax, so they 
have the advantage -- I prefer not to look upon them so 
much as a savings, but as the avoidance of a penalty. 


CHAIRMAN WASHINGTON: The answer to the question, 


Mr. Haley, is no, they are not passed on, the savings are 


not ? 

THE WITNESS: The local company's figures reflect 
purely the local company liability as if it were computed on an 
individual basis. 

BY MR. MAYO: 

Q. Do you have any figures which wee indicate what 
the penalty that is avoided is by the filing of the consolidated 
return ? 

A The amount of dollars? 


Q Yes. 
A No, I would not have those figures. 
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Q This information is not passed on to you 2 
A Ido not know the amount and I do not recall seeing 
| 

Q If your actual payment in taxes which is paid through 
the American Company as an agent is the same as it would be 
if the company filed a separate return, for the purpose does 
the Chesapeake and Potomac Company participate in the consolidat- 
ed return, in order to effect a savings for the American Company ? 

A Ithas that result, but there are advantages -- one 
very specific one comes to mind at the moment, which results 
to the local company, but is not a question of affecting the 
tax liability here in the current year. | 

Q - Would you care to say what that is? : 

A Iwill be glad to. As part of the tax code which 
provides for the consolidation, is also prorides for the 
deferring of intra-return profits, and in the case of our 
local company is this, certain amounts of the Western Electric 
Company profits on sales to the local company -- these are sales 


which are capitalized in our accounts -- are not considered tax- 


able in the consolidated return until the profit is realized 


from without the consolidated return. | 

In the case of an item of capital expenditure on 
which we buy an item of equipment from Western Electric Company, 
which is capitalized, the Western Electric Company does not have 


to remit to the government the tax liability on this item since 
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the profit has not been realized outside of the consolidated 
return and this profit is not realized on a capital item outside 
the consolidated return except as it flows through the deprecia- 
tion, the consuming of this capital item and the consequent _ 
reimbursement by a customer outside of the return. 

As 2 result of this, the local telephone company has the 
use of this money and eventually pays it to the gouvernment -- 
there is no tax saving but actually a deferral Hen it will be 

' paid to the government; so the Connery has use of these funds 
during the period that the plant is being consumed through the 
depreciation accruals, and this is certainly an advantage to the 
local company of being in the consolidated return. Without the 


- consolidated return, this would not be possible. 


Q_ Referring to Exhibit 6 Revised again, line 25, 


the adjustment for telephone plant under construction is any 
part of the plant under construction currently usedor 
currently usable in rendering telephone service to subscribers | 
in the District of Columbia, and I am disregarding usable 
as being in the future tense, presently usable now? 

A The amounts reflected in the 100.2 account, telephone 
plant under construction are items, as the account title 
indicates really, which are presently under construction. They 
are not as of this moment being used but their use may be 
imminent. 


Q I believe in your testimony -- I don't have the page 
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reference -- but you said this .was an average which onas taken 
for this one item rather than the plant under construction 
at any one moment? | 

A This is true. 

Q  DoesC & P, Mr. Haley, find it necessary to borrow 
funds for short term purposes ? 
A Yes, it does. 

From whom are these funds borrowed? : 
From the American Telephone and Telegraph Company. 
To the exclusion of any other lender ? | 


Yes. 


Q What is the interest cost or charge by the American 


Company for funds ? | 


A Four and one-half per cent per annum. 


Q In what item on Exhibit 5, which is the total company, 
is this cost of interest reflected? __ : 
A Interest expense is not included on the statement at 
all. | 
Q Itis not included as an operating expense of the 
company ? | 
A Thatis true. It is a so-called below the line item. 
Q Is it reflected at any place in your exhibits which 
- you have tendered in evidence? | 
A The actual amount of interest itself, no, it would 


not be reflected on any exhibit. 
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Q Yes. Referring to Information Transmittal No. 25, 
do I understand that one of the reasons for applicant's 

revised Exhibit No. 4 was the omission of the Western Electric 
tax adjustment in the earlier exhibit? ee 

A As far as Pevised Exhibit No. 4 is concerned, there 
is an adjustment shown in the revision for a change in the 
balance in the 100.2 account for the year 1964 because in 
arriving at the figures for 1964 in Account 100.2, the amounts 
bad not been reduced by including the Western Electric tax 
deferral for 1964. 

Q I take it it is your feeling that this sould be 
reduced and this is reflected in your revised exhibit, is that 
true? 

Yes, sir. 
You estimated that amount to be $1,100,000 in 1964? 


That is true. 


Q Does this tax adjustment arise out of the consolidated 


tax return which includes Western's operating results ? 
A Yes, sir. 
Q And the amount of that adjustment fluctuates from 
year to year, does it not? 
A Kk varies from year to year, yes. 
Q Do you know what the extent of the variation has 


been over the last ten years, say? 


MR, - LEVENTHAL: Is the question the total amount of 


B12. DAI? 


Q The change was made in November, 1963, that 
would be correct, wouldn't it? 
A Yes, sir. That reflects principally change in direc- 
‘tory expense associated with change in printing schedules on 
the traffic street address directory. | 
Q Would you refer, please, Mr. Haley, to Transmittal 
No. 1, Sheet No. 4, maintenance -- 
A Transmittal No. 1, sheet no. 4? : 
Q_ Yes, sir -- maintenance sponse eae 
A Yes, sir. | 
Q On line 17, Mr. Haley, an item, AT&T Company billing, 


and the amount is 15 -- is that thousand dollars ? 


A $15,000 for the month of January, it would be at 


least, yes. 
Q And it runs 15 to 17? 
A Thousand dollars per month, yes, sir. 
Q Can you tell me what that billing eee Mr. Haley? 
A Ican describe it broadly as being maintenance work 
performed by the American Company on equipment belonging to 
the C&P Company. : 
As you are aware, of course, ina number of our 
_centers where we have both local and long distance facilities, 


we obviously have investment on the part of the American 


Company as well as ourselves, and there would be on occasion 


some maintenance work performed on our equipment by American 
| 
; . =a 


A Yes, sir, and also the short term borrowings? 
Q. Yes.. Short term borrowings. 
A Average for the year? 
Q Yes. 
CHAIRMAN WASHINGTON: You didn't mean through 195h, 
you meant from '5),? 
MR. CURTIS: Beginning with 195, when the present 


rate schedule went into effect. 


MR. DONELLA: I was going to ask the reporter to read 


that back because! somehow or other. it didn't make sense to me. 
Maybe that was the thing, the before-hand. If Mr. Haley 
kmows what he is going to furnish, it is fine with me. 

THE WITNESS: I believe I am straight. 

BY MR. CURTIS: 

Q In the year 1962 your =ate of return was how much, 
Mr, Haley, according to your figures? 

A Are you referring to my exhibit now, total company? 

Q Let me see now. Yes, total company. 

A The rate of return total company as shown on 
Exhibit No. 5, Revised, line 28, when expressed on the net 
original -- average net original cost investment as defined in 
lines 23 through 26 would be 7.05 per cent. 

Q 7.05. Now, Mr. Haley, I want to ask you this: 
Assuming that your rate of return had been 6.25, how many 


dollars would you have received between 6.25 and 7.05? 
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MR. BARNES: Mr. Chairman -- 
CHAIRMAN WASHINGTON: Remember, you are talking about 


total company here with reference to this exhibit, not the 


intrastate. 


MR. CURTIS: Let's give it both ways, first total 


company, local and long distance. 


MR. BARNES: I object, Mr. Chairman, This is a mean- 


ingless exercise. 


CHAIRMAN WASHINGTON: I don't know where he is going, 


Mr. Barnes, so I can't say it is meaningless. 
MR. BARNES: Could we inquire of Mr. Curtis where 

he is going? I can't see any meaning to it. 
MR. CURTIS: Well, Your Honor, I would Like to know 

first whether the witness has these figures available. 
CHAIRMAN WASHINGTON: Do you have the figures avail- 

able? 

THE WITNESS: I have not made a computation such as 

the one that Mr. Curtis has mentioned, no. 
MR. CURTIS: Your Honor, what I have reference to 

is, I have reference to the last proceeding -- 
CHATRMAN WASHINGTON: I know your reference to 6.25, 

to 195)? 
MR. CURTIS: I have reference to 195} oréer, the cita- 


tion of which is 6 Public Utilities Commission, 6 P.U.R. 3a, 


page 222, 
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“I am reading from the report of the Federal Communica- 
tions Commission, and it said the percent of return allowed is 
6.25. What I want to do is run this back and see just how many 
dollars is involved. 

CHAIRMAN WASHINGTON: You are reading from what now? 

MR. CURTIS: I am reading from the United States 
Senate Report, Committee on Commerce, United States Senate, 
88th Congress, First Session, February 18th and 27th, 1963, 
Serial 8, Progress Report of the Federal Communications Commis- 
sion. | 

Now, Your Honor, the inquiry is how many dollars have 
been involved since 195) in receiving more than the 6.25? I 
think that is relevant, Your Honor, in the sense as Your Honor 
recalls from the last -- 

CHAIRMAN WASHINGTON: You are relating this to 195) 
and the 6.25 rate of return? 

MR. CURTIS: Yes. 

CHAIRMAN WASHINGTON: Now, what you want to know is 
in the intervening years, between 195) and the present in terms 
of dollar amounts -- 

MR. CURTIS: Yes, how much they have received. 

CHATRMAT WASHINGTON: -- how much they have POCCEVCR 
over and eg the return of 6.25. 


MR. CURTIS: Your Honor, since he doesn't have those 


figures with him,’ may I request the Chair grant leave to have 


him present those figures? 
CHAIRMAN WASHINGTON: What does it demonstrate when 
we get the figures? Just what are we going to do with them? 
MR. CURTIS: Your Honor, as I read that order at 
the last proceeding, the telephone company came to the 
Commission and said we are entitled to the 6.25 per cent return 
on our investment and we need $1,700,000 additional dollars to 
get it. . : 
CHAIRMAN WASHINGTON: Despite the inaccuracies of that 
statement, we will reach the point of 6.25._ Go on from there. 
MR. CURTIS: It is something like that. I am shooting 
out of my memory. It is a long time since I read it. Then they 
said these rates, which we recommend, will bring #0 enough return 
so that we will make 6.25, and the order says that these 
rates -- : : ’ 
CHAIRMAN WASHINGTON: Let's assume they have made 
8.1 or 8.2 from 1955 through 1960, what relevanceldoss that 


have? 
| 
f 


MR. CURTIS: Your Honor, it has the relevance as 
cee that this money which they received over) land above what 
they “asked for, in the first place, they had a auty to come 
to the Commission and ask that their rates be decreased 


because the purpose of the Commission in giving the other rate 


was to give them a 6.25 return, and the relevance of that, Your 


Honor, is that they have the money, it is now part of their 
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capitalization, and they are now asking for a rate of return 
on money which they really should not have retained, but they 
should have come to the Commission after the first year and 
asked for a reduction of the rates. 

CHAIRMAY WASHINGTON: If this is a legal argument, I 
don't follow it at all. So, on the basis that you have announced 
the need for such dollar amounts, I will deny your request that 
they be furnished. 

MR. CURTIS: Your Honor, may the denial be with right 
to take it up at a later date if I have a better argument? 

CHAIRMAN WASHINGTON: All right. 

MR. CURTIS: Your Honor, do I make my argument 
clear? 

CHAIRMAY WASHINGTON: I think it is clear. 

MR. CURTIS: The argument of counsel -- 

CHAIRMAN WASHINGTON: It is that they made so much 
money over and above the return of 6.25 -- 

MR. CURTIS: They had a duty to come forward since 
they had only asked for 6.25 and ask that the rates be re- 
adjusted so that they would be making 6.25, but instead of that, 
they continued to keep the excess. I am asking the Commission 
to let me find out from the telephone company how much the 
excess has been each year. 

CHAIRMAN WASHINGTON: On the basis of your argument, 


the whole inquiry is irrelevant. 
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25 a credit of $56,216 manana the 1963 amortization of 
the investment tax credit. This amount is equal to the 
write-off for 1963 of the 1962 investment tax credit, which 
amount in $20,52h, plus the 1963 write-off of the 1963 invest- 
ment tax credit, which amount is $35,692. | 

This accounting treatment is known as the service- 
life flow-through method and takes into operating income the 
investment tax credits received over the service lite of the 
plant, which is the basis for the credit. | 

Q Do you believe this service-life flow-through 

method is better than the current-year flow-through method? 


A In this case, I do. 


Q What is the last adjustment to net operating income 


you have made? | 

A An adjustment to reflect ‘an appropriate credit to. 
Federal income tax expense recorded on the books of the 
Company. It is generally referred to as the NARUG tax" 7: 
adjustment, being based upon an annual study prepared under 
the direction of the NARUC Committee on Accounts. | The 
actual computations are made at 195 Broadway, In brief, it is 
a.study which allocates to each operating subsidiary company 
in the Bell System its proportionate share of the total tax 
liability, based upon each company having a financial structure 
like that of the Bell System. In other! words. if debt was 


1.0% of the Bell System financial structure, then each operating 
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subsidiary is assigned 0% debt in allocating income tax 


liability. There are other minor ramifications, but in 


general, it is as I have stated. There is nothing new in the 


adjustment. Such an adjustment is made by many commissions, 
including this one, which in 195) made a similar adjustment. 
All of the reasons accepted by the Commission in 195) for 
including such an adjustment are still applicable today. 
Although the $188,806 adjustment is factual for 
1963, I do not, as yet, have the 1963 study itself. The 
amount was supplied by the Company at my request in advance of 
- distribution of the 1963 study. When it is available, which 
should be within a month, I. suggest it be incorporated in this 
record by reference. 
Q After making the adjustments you have explained, what 
is the amount of net operating income you compute for 1963? 
A $9,989,500 on a total Company basis, of which 
$7,422,57k is intrastate and $2,566,926 is interstate. 
Q How does the intrastate net operating income you 
have computed compare with that of the Company? 
A The Company compvted intrastate net operating 
income of $7,071,427 as shown on Revised Exhibit 6. 
Q What are the basic accounting differences contributing 
to the dollar difference? 


A First, I did not include Interest During Construction 
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the request of the NARC Committee on Accounts? 

A Yes, sir. 

Q Is this a tax adjustment which has been specified 
by NARC, itself? 

A By the Committee on Accounts. 

Q By it's Committee on Accounts? 

A It is an adjustment which was found sagt ess in 
order to recomnize and adjust for the initial and inequitable 
financial structures of many of the subsidiary companies of 
the Bell System. Some of the companies, in fact, more of them 
4n the days when this thing first got started, had! no formal 
‘debt on their books at all. The only formal debt applicable 
to them was held in the name of the parent company. 

That was because the parent. A. T. & t,, would issue 
debentures and secure money from the investors and then, in 
turn, take capital stock from the subsidiary companies while 
passing money down to split the subsidiary's financial needs. 
As a result, the majority of the operating companies 
had unrealistic capital structures which resulted in an 
unrealistic income tax expense account, if you predicated and 
computed income tax upon only the securities in the local 
company's financial structure, 

Recognizing this inequity, the commterees with the 
cooperation of the Bell System through it's offices at 195, 
have had computed each year since about 1950, I think, this 
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1963, inclusive, telephone main stations of the C. & P. have 


grown at the rate of less than 2% a year, while C. & P. private 
line toll revenues have grown at a compounded annual rate of 
21% a year. Use of an end-of-year rate base for intrastate 
services would merely buttress excess earnings on interstate 
services, 

Q And what was your conclusion as a result of your 
study and investigation, Mr. Gabel? 

A I find that on the basis of adjusted 1963 rate base 
and adjusted net operating income, utilizing a service life 
flow-through treatment of Federal income taxes, the C. & P. 
Telephone Company earned at the rate of 7.4% on average intra- 
state net investment. 

Utilizing the same data, with the exception that I 
have incorporated a flow-through amongrens of the investment 
tax credit and incorporated the N.A.R.U.C. tax adjustment as 
developed by the Commission staff, I find that the C. & P. 
Telephone Company intrastate rate of return on its 1963 oper- 
ations to be 7.7%. 

Since rates are made for the future, notice should be 
taken of the fact that effective 1/1/65 corporate income taxes 
will decline to 8% from the 196 F.I.T. rate of 50%. This 
will produce an additional tax reduction to the C. & P. Com- 
pany of approximately an additional $00,000. 

Q  .Mr. Gabel, have you prepared an exhibit setting 


Q What is your final conclusion, Mr. Gabel, from your 


studies and analyses? : 

A On the basis of 6-1/) percent rate of return, a 
rate reduction of between $3,000,000 and $1,000,000 is warrented 
rather than a rate increase of 10-1/2 million dollars. 

Q Mr. Gabel, was G.S.A. Exhibit No. 9, for identifica- 
tion, prepared by you or under your supervision and direction? 


A It was. 
Q And is the data contained in that exhibit true and 
correct, to the best of your knowledge and belief? 
A Yes, sir. : 

MR. O'REILLY: Mr. Vice-Chairman, at this time I 
would offer G.S.A. Exhibit 9 in evidence, and make Mr. Gabel © 
available for clarifying questions. : 

VICE CHAIRMAN BERNSTEIN: It will be so admitted, 
Mr. O'Reilly. 

(The document heretofore marked ° 
G.S.A. Exhibit No. 9 was received 
in evidence.) | 


VICE CHAIRMAN BERNSTEIN: Mr. Leventhal? 


MR. LEVENTHAL: No clarifying questions, Mr. Vice 
Chairman. | 

VICE CHAIRMAN BERNS'EIN: Mr. Donella? 

MR. DONFLLA: I have no clarifying questions. 

‘VICE CHAIRMAN BERNSTEIN: Mr. Curtis? 
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CHAIRMAN WASHINGTON: Mr. O'Reilly, any comments? 

MR. O'REILLY: I will abstain, Mr. Chairman, at 
this point. 

CHAIRMAN WASHINTON: I would like to ask Mr. McLean 
to comment on this for the Commission. 

MR. MC LEAN: Mr. Chairman, as you know, the 
Commission is the one who determines the rate base not the 
Company. 

The Commission is the one who determines what 
the net operating income is to be related to: that rate base 
that the Commission files. Furthermore, in telephone 
cases there is a further compliction, having to separate 
the intrastate portion from the total accounts which involves 
a very complicted mathematical computation. The book 
figures do not reflect the net operating income that this 
Commission has jurisdiction over nor the rate base. 

I am referring now to the intrastate and operating 


income for the intrastate base. . There is a further complica- 


tion in that neither book net operating income nor book net 


plant investments are the figures that are used for rate 
making purposes. They must be adjusted for various factors 
outside of the amounts that are recorded on the books. We 
heve exnibits in this case reflecting such adjustments. 


To my knowledge there has never been a calculation 
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made in 1955, 1956, 1957 and so on up of the type of 
Romenaeton necessary for the Commission to make a definitive 
determination as to what the level or rate of earnings was 
on the net operating -- on the intrastate portion of the 
company's investment. | 

Mr. Curtis says it would be a ten-minute ealcula- 
tion. He could not be more wrong. It is a complicated thing 
which has not been done. I doubt retroactively it could be 
done because the matter of adjustments which go into the accounts 
must be current adjustment applicable at the time. As an 
illustration of that you have seen some adjustments that 
companies have put into adjust to the going level of the 
current wage levels and other types of things like that. 
Apart from the accounting difficulties there is furthermore 
the fact that companies receive news that the revenues are 
collected under tariffs approved by this Commission: And 
as such the revenues that are collected by the company are 
the legal revenues and there is no obligation or right or any 
other way in which you can conceive that those revenues 
belong to anybody except the company. | 

The responsibility is to the Commission to see 
that the revenues are not excessive. It is not the duty 
of the company to come in and say we are collecting too 


much. The company has contended that their rate of return 


should be higher than what this Commission has found 
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to be proper. If this Commission feels they are earning 


at a higher level than they feel proper, then the Commission 
has the duty and the right to institute ‘an investigation 
on its own motion. 

So to say any amounts collected in these 
intervening years. are amounts that do not legally belong to 
the company is entirely erroneous. 

MR. CURTIS: Your Honor, two points: 

One is that if Mr. Mc Lean does not know whet 

“their rate was in excess of 6.25, certainly the company 
knows. It has published these figures in its general 
statistics. I read them to the Commission. 

He is also saying -- 

CHAIRMAN WASHINGTON: It is your position that 
they have been publishing these figures annually? 

CHAIRMAN WASHINGTON: What are you referring to now, 
Mr. Curtis? ; 

MR. CURTIS: I am referring to the general statistics 
1920-1962 of the Accounting Department, Volume I, 

No. 25 -- no, I am sorry. April 25, 1962 of monthly 
' statement C & P Telephone Company. They indicate there 
what they have invested and what the return is. 

So if they are doing that then they certainly 
kmow how much that is in excess of 6.25. If the Commission's 


_accounting is as bad as the gentleman says, then I must 
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say I am really quite surprised. He is aie in effect 

you don't know what they are earning on their rate base. That 
4s what he has said. The second thing your Honor as I take 
it, he says that if the telephone company has been getting 
away with anything it is not the telephone company's fault 

4t is the Commission's fault. Because it is the Commission's 


fault they are entitled to keep the money. That is not true, 


Your Honor. They had a duty when they careto this Commission 


with figures to bring accurate Tigures. 

If they found that they had brought Imacourate figures 
and bamboozled the Commission, so now they had a couple of 
‘million dollars, they had a duty to come back instead of 
leaving the Commission to take the rap. 

Now in the case of the Alabama Public Utilities 
Commission the money was refunded. There are cases where 
the money was given back. | 

CHAIRMAN WASHINGTON: Do you have any authority -- 
can you point to any authority in our Act, which would 
empower us to order a refund? 
MR. CURTIS: Your Honor, this is another problem I 
“have not researched yet like the forty cent base. iE: promised 


Your Honors a memorandum of the 0 cent rate. I simply have 


not been physically able to do it. 


CHAIRMAN WASHINGTON: Your end result here is 
| 
to seek a refund, of what you regard as excess. We are 


sitting here on your motion. The Commission would like to be 
| 


advised. 


MR. CURTIS: Your Honor, -- 


CHAIRMAN WASBKINGTON: Of the authority you rely upon 


MR. CURTIS: The Mayor of Memphis, I spoke with 
him by telephone. He cited to me the Alabama rate case. 

He said that the city of Memphis had contacted the Justice 
Department and asked that anti-trust proceedings be started 
"and so on and so forth. 

There is a pretty good -- 

CHAIRMAN WASHINGTON: We are governed by our statute. 
‘Regardless of what happens in Alabama we are governed by our 
statute. 

MR. CURTIS: I understand that. Your statute here 
is not as broad as it should be. There is no question about 
that. 

But there are equitable principles. This is a business 
touched with a public interest. It lived off the public. 

It has a higher duty than if it were Woodward and Lothrop 
in which case the expense vouchers would mean nothing. 

But here, Your Honor, there is precedent for refunds. 
I don't have the legal citations but if Mr. Barnes is willing 
to make a statement right now that there is no precedent for 
any refund then I will rush out and do it. And he must rush 
out and do it and the loser will buy the other a dinner. 


PART TWO 


PLEADINGS BEFORE P.S.C. 


BEFORE THE PUBLIC UTILITIES COMMISSION | 


OF THE DISTRICT OF COLUMBIA 


In the Matter of 


Application of THE CHESAPEAKE AND P.U.C. No, 3718 

POTOMAC TELEPHONE COMPANY for Formal Case No. 494 
Authority to Increase its Existing NOTED 
Schedules and Tariffs and Rates = ie an 


f ie ; 
Seeretary 


MOTION TO STRIKE EVIDENCE AND DISMISS APPLICATION<ecuti¢e 


The United States of America, acting through the Administrator 
of General Services (GSA), respectfully moves the Commission to 


strike the evidence introduced and to dismiss the application for 


authority to increase existing rates filed by The Chesapeake and 


Potomac Telephone Company (Company) in this case, and in support of 


its motion respectfully shows: 


1. The existing rates for communications services furnished by 


the Company within the District of Columbia are presumed to be just 
5 Fi 


and reasonable. ‘The return to the Company resulting from these 
rates, since their approval by the Commission in 1954, is a matter 


of record in this proceeding. 


2. The Company has the burden of overcoming this presumption 
and proving that the requested rate increases are necessary. 


| 
3. A decision by the Commission on the rate increase application 


must be adequately supported by appropriate findings of fact on all 


| 
material issues, and such findings of fact must be substantiated by 


evidence. 
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4. The Company has introduced its evidence in support of its 
application and rested its case. Evidence presented by the Company 
does not overcome the presumption or sustain the burden of proof, nor 
does it furnish substantial evidence to support the findings of fact 
required to be made by the Commission. 

5. It is encumbent on the Company to establish not only the 
facts of cence revenue, expense, and rate of return but also 
-to establish the inadequacy of its pevennestand rate of return, and 
the prudence, propriety, and reasonableness of its investment and 
expense. It does not meet its burden of proof by conjecture or by 
the statement of unsupported conclusions. 

6. It is appropriate that the Commission should ae examine 
the essential nature of the Company's case. Upon such examination 
the following fatal defects become apparent: 

(a) The Company's evidence with respect to rate base 
consist essentially of statements that the Company has or 
will invest certain sums in communications erent in the 
District of Columbia. Such statements are unsupported by 
any showing that the alleged investment is timely, is proper, 
is prudent, /is reasonable, or will result in benefit to com- 
munications! customers in the District of Columbia. 

(b) The Company's evidence with respect to revenues and 
expenses is' similarly unsupported and conjectural. The Com- 


pany has elected to base its claim for additional revenue on 


projections for the calendar year 1964. Its evidence is 
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speculative and unsupported. There is no probative showing, 
with respect to the basis on which the Company's estimates 


were constructed. There is no showing that the revenues, as 


projected, are correctly stated, or that the expenses, as 


projected, are proper, reasonable, normal, and recurring. 


There is rio showing that the investment, revenue and expense 
attributable to the District of Columbia have been properly 


determined or that such investment or expense is timely, 
| 


reasonable, proper, or necessary. 


(c) The Company's evidence with respect to/| one factor 


relating to investment and one factor relating to expense 


was presented in each instance by the seller of goods and 
services to the Company, who concluded that the prices it 
charged were reasonable. There is no showing on the part 
of the Company with respect to this investment factor, or 
with respect to the reasonableness of its épense, the 
necessity for its expense, or of the benefit derived by 
ratepayers within the District of Columbia from this expense. 
(4) The Company's evidence with respect to rate of return 
is unsubstantial and unsubstantiated. It includes a conclusion 
that comparable companies should be examined, but lacks a 
showing of comparability. It includes a mathematical formula 
with the conclusion contained in the assumptions, It includes 
a conclusion unsupported by facts on which such conclusions 


must be based. 


Bar 


7. It is not encumbent upon the Commission or the intervenors 
in this proceeding to assume the burden of proof or through further 


cross-examination to produce evidence or assist the Company to prove 


its case. 

WHEREFORE, by reason of the foregoing, GSA respectfully requests 
the Commission tor strike the evidence introduced by the Company , to 
dismiss the pending application for authority to encase existing 


rates, to terminate this proceeding, and to grant such other and 


further relief as may be appropriate in the circumstances. 
Respectfully submitted, 


BERNARD L. BOUTIN 
Administrator of General Services 


i 


7 J. E. Moody! 
év~ General Counsel 


éral Services Administration 
18th & F Streets, N.W, 
Washington, D.C. 20405 
7 | 


Morris Levinson 
Assistant General Counsel 


Thomas J. O'Reilly 
Deputy Assistant General Counsel 


Washington, D.C. 20405 
January 31, 1964 


BEFORE THE 

PUBLIC UTILITIES COMMISSION OF THSx ys prunes crys, 2 
DISTRICT OF COLUMBIA PE CRIVE D 

FFR 1 21964 


—— 


IN THE MATTER OF CHILF CLEKE 


POTOMAC TELEPHONE COMPANY for 
Authority to Increase its Existing 
Schedules and Tariffs and Rates. 


P. U. C. NO. 3718 


Application of THE CHESAPEAKE AND 
) Formal Case No. h9k 
) 


‘ RESPONSE OF 
TELEPHONE USERS ASSOCIATION 


. CS F>) 
"MOTION TO STRIKE EVIDENCE AND DISMISS APPLICATION" .7 


Filed by G. S. A. 

Comes now the Telephone Users Association, a non-profit corporation chartered 
in the District of Columbia, by Counsel, and after considering the Motion filed by 
the United States entitled "Motion to Strike Evidence and Dismiss Application" re- 
spectfully represents to this Commission as follows: 

1. That the Telephone Users Association supports the motion filed by the 
Government and respectfully moves this Commission to grant same, except 
that this proceeding should be continued as to phe matter of reduction 

_ and revision of rates for return of moneys collected since 195 in excdss 
of the legal rate, and for such other relief as may be appropriate in the 
tx 


circumstances. 


In further support of the motion to dismiss the application: of tthe C&P 
Telephone Company for an increase in rates, the undersigned states as 
follows: | 
a. That the evidence presented by the C&P Telephone Company is incompetent. 
In Bluefield Water Wonks and Improvement Company v. Public Service 
Commission of the State of West Virginia Et Al 262 US 668, the Supreme 
Court held: 
"A public utility is entitled to such rates as will permit 


it to earn a return on the value of the property it em- 
ploys for the convenience of the public equal to that 


generally being made at the same time, and in'the same 
region of the country on investments in other public _ 
tndertakings which are attended by corresponding risks 
‘and uncertainties; but it has no constitutional right 
to profits such as are realized or anticipated in highly 
profitable enterprises or speculative ventures.* P.692 
(underlining mine) | 


b. The evidence presented by C&P in its case in chief does not meet the 


pragmatic test of business undertakings attended by corresponding 


‘risks in the same geographical region as C&P Telephone Company. 
a 


c. Therefore, the C&P Telephone Company has not presented in its case 


in chief evidence sufficient to support its petition for an increase 


in rates. 


Respectfully submitted, 
Na bes 
Kj Et Abe 
Arthur S. Curtis, Counsel for 
the Telephone Users Association 
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Eexceutive Seerstazy, 
Application of THS CisSarEaAci AnD ) 
POTOMAC TELELWIOWNE, COMPANY for ) P.U.C. Case 3713 
Authority to Increase Its Existing ) Forinal Case 424 
Schedules of Tariffs and Rates. ) 


In the iatter of: 


REPLY OF ITE ERVEUONS IN SUPPORT OF Tig LIOTIO: 
OF THE UNITED STATZ“S OF AN@RICA TO STRIKZ ZVI- 
DENCE AND DISHISS AFFLICATION. 
liow come Walter H. Kayo IiI and Gordon H. Shaw, Intervenors, 
and respectfully represent to the Comnission that: 
1. The motion of the United States of America, through the 
Administrator of General Services, snould be granted. The evidence 


submitted by the Applicant is manifestly inadequate to support any 


decision by the Commission relative to the Appl]icat:o: other than a 


disinissal thereof. 

2. If the Comission should decide to grgnt the motion as re- 
quested, intervenors summit that the order of dismissal of the appli- 
cation should be with prejudice to its renewal, or a new application 
being drought, for a time certain, in no case to be less than a period 
of one year from entry of the order. This proceeding has been 2 costly E 
one for the taxpayers of the United States of America and for the 
Government of the District of Columbia, and Applicant should not be 
allowed to burden the taxpayers, this Commission, and Intervenors 


with the expense and time of another proceeding soon after dismissal. 


Respectfully POE ae 


ee Matte: We De sp TE 
February 10, 1964. Walter 0. cayo Ift 


Gordon hi. shaw 
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PUBLIC UTILITIES COMMISSON CF TUE DISTRICT OF COLUMBIA 
| 
IN THE MATTER OF | ‘ A ay 
APPLICATION OF THE CHESAPSAKE AND | 
POTOMAC TELEPHONE COMPANY for . P.U.C. FORMAL CASE NOW494 
Authority to increase its existing | Lie 
schedules am tarrifs ani rates 


NOTED oe | 


Nehens 


APRT . 1964 MOTION TO DISMISS APPLICATION OF C. AuD P. 
Executive etary : | 


NOTICE OF MOTION: 


To the applicant and other parties in the above entitiea natter, nese 
take notice, that on Wednesday April &,1964 at the conclusion of the testimony 
of the present witness upon cross examination, Mr. Haley, the Telephone Users 
Association, Inc. a non-profit association incorporated in the District of 
Columbia in 1963, by counsel will move this Commission to dismiss the 
application for authority to increase existing SORES and tariffs and 
rates, for the following reasons. 
1. The Applicant has failed to bring forward evidence to substantiate 
its legal premisesf of judicial basis for award jof rate of return. 
Applicant has stated repeatedly that it relies én the Hluefield case, 
262 US 668. But that case is one in which the ee Court stated: 


MA public utility is entitled to such rates as, will permit it 

to earn a return on the value of the property it employs for the 
convenience of the public equal to that beihg made at the same 

time, and in the same region of the country on investments in other 
public umertakings which are attended by corresponding risks and 
uncertainties; but it has no constitutional right to profits such as 
ere realized or anticipated in highly profitable enterprises or 
speculative ventures." | 


| 
In its case in chief, the applicant has failed to come forward with 
figures based upon business enterprises in the D.C. area end of other public 
undertakings in this area. Therefore, the applicant in presenting its case 
has failed to meet the test set down by the case upon |which it relies, and 
its case must fall. | 
2. And for such other reasons as may be apparent to the Commission or 
which may became pertinent upon oral argument. | 


j Bere : 


iC. 
Arthur Pe ‘Curtis, counsel for the 
Telephone Jsers Association 
816 National | ‘Press Bldg D.C. 4 
certificate: 

This is to certify that I have this 2nd day of April 1964 mailed postage 
prepaid copies of the above pleading to: Thomas J. O'Reilly, Esq., Deputy 
Asst General Counsel, GSA; George Donella, P.U.6.; Alfred Trask, ctenen 
of Citizens Assn, and Walter pees III, 2607 0 St Nae, De _ Ben othe. 
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BEFORE THE 
PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


IN THE MATTER OF 


) 
: ) 
Application of THE CHESAPEAKE AND ) : 
POTOMAC TELEPHONES COMPANY for ) P, U. C. NO. 3718 
) Formal Case No. h9lt 
) 


Authority to Increase its Existing 
Schedules and Tariffs and Rates. 


PETITION REQUESTING RETURN TO TELEPHONE USERS OF HONIES COLLECTED 
BY Tis TELSPHONS COMPANY ABOVE THS LEGALLY AUTHORIZED RATE SINCE 195) 

1. The Telephone Users Association, a non-profit corporation chartered in the 
District of Columbia, by Counsel, respectfully petitions this Comnission for 
an order directing the C&P Telephone Company, Inc. to return to the telephone 
users of the District of Columbia moneys collected by the C2P Telephone Con- 

“pany since 195, in excess of the amount allowed by Order No. 096 of this 
Comission dated July 29, 195) in P.U.C. No. 1812/56 Formal Case No. 30 and 
any suoplemental orders. The facts within the knowledge of this Commission do 
or should show that the C&P Telephone Company has consistently collected more 
than the 6.25 legal rate allowed by this Commission and the overage therefore 
belongs not to the C&P Telephone Company but to its customers and should now 
be returned. In 1955 CzP earned 6.7h; in 1956, 6.66; in 1957, 6.55; 1958, 6.6h; 
1959, 6.80; 1960, 7.49; 1961, 7.54; 1962, in excess of 7.0; 1963, in excess of 
7.0. Thus, several million dollars has been unjustly collected from the tele- 
phone users, knowingly and consistently and with intent to act illegally out- 
side the PUC order. 


Tee undersigned further requests that the gross sum due and owing to the tele- 

phone users be transferred from C&P to a fund in trust for the telephone users 

of the Cé&P feekenonal Comoany from which fund e213 proveable clains shall be aes 
_ the balance to be held in trust and administered in such manner as is later 


determined. 


Dive 


3. In support of the foregoing motion your petitioner respectfully requests that 
this Commission take judicial notice of its own orders, the District of Columbia 
Code and ail provisions empowering this Comaission including Sections 3-310, 
43-311, and the opinion of the United States Court of Appeals for the District 
of Columbia circuit in D.C. Transit systen, Inc., Appellant, v. Public Utili- 


ties Commission of the District of Columbia, Appellee, 292 Fed 2a 73h, 735 (2962). 


Your petitioner further requests that C&P Telephone Company Ibe required to pay 
: 


interest, cumulatively, on the said sums unjustly and illegally received over 


and above the order of 195); allowing 6.25 legal return. 


Your petitioner further requests that in order to insure that such wanton, will- 

' ful, and intentionally illegal conduct should not occur again, @ punitive damages 
sum equal to the amount taken beyond the order, be added to the above fund to 
support an beeasestion of telephone users agin as a police agency. 


Respectfully, | 


arthur S. Curtis, Counsel for 
the Telephone Users Association 


PART THREE 


?.S.C. ORDERS APPEALED FROM AND 


RELEVANT PAPERS 


PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA A 4) 


Order No. 4887 
December 22, 1964 
IN THE MATTER OF 


) 

) 
Application of THE CHESAPEAKE AND ) 
POTOMAC TELEPHONE COMPANY for Authority) P. U. C. No. 3718 
to Increase its Existing Schedules of ) Formal Case No. 494 
Tariffs and Rates. ) 


OPINION, FINDINGS AND ORDER 


The Chesapeake and Potomac Telephone Company (the “Applicant” 
or "Company") seeks an additional gross revenue of approximately 
$10,500,000, or after taxes, a net sum of approximately $4,738,000. The 
Applicant proposes-to raise this additional revenue by increasing certain 
existing rates, principally the residence individual line from $5.75 to 
$7.09 and the business individual line from $7.00 to $8.00. On the basis 
of the Applicant's! estimates of plant, revenues and expenses, related to 
its intrastate (local) operations, the proposed increase would result 
in a rate of return on net original cost investment of 8.06 per cent. 
Basically, the contention of the Applicant is that since 1960 it has 
experienced a steady decline in its rate of earnings; that the magnitude 
of the investment currently being made, and to be made in the future, is 
such that under existing rates its present return is inadequate; and that 
a minimum of 8 per cent is necessary to provide a “fair and reasonable 
return." C 


The application was filed on September 7, 1963, and on October 28, 

1963, General Services Administration (GSA), representing the United States 
Government as a telephone subscriber, and attorneys Walter Mayo and 

Gordon M. Shaw, appearing pro se, intervened. On December 9, 1963, the 
opening day of the public hearing, counsel for the Federation of Citizens 
Associations entered an appearence. On December 27, 1963, subsequent 

to the submission of the Applicant's direct case, Arthur S. Curtis, an 
attorney, requested leave to intervene on behalf of himself and an 
association of limited organization and membership, known as the Telephone 
Users Association (TUA). Intervention was granted on December 31, 1963. 

O£ the intervenors, only GSA fully participated in all phases of the 
* proceedings. 


This probably has been the most extensive rate case ever conducted 
by this Commission. The hearing began on December 9, 1963, pursuant to 
notice dated November 19, 1963, and concluded on July 2, 1964. The record 
contains 108 exhibits and 4,096 transcript pages of testimony received 
during thirty-two full days of hearings. In August 1964 briefs were filed 
by the Applicant, GSA and TUA and on September 9, 1964, oral arguments 
were made by the Applicant, GSA, TUA and the Federation of Citizens 
Associations. x 
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THE ISSUE 
At the pre-hearing conference held on November 7; 1963, and 
attended by the Applicant, Counsel for the Commission, GSA, and Walter E. 
Mayo and Gordon M. Shaw, it was agreed that the hearing be held in two 
phases: Phase I would relate tothe issue of whether the Commission should 
grant an increase in rates in order to increase the Applicant's revenues, 
and if so, what is the amount of increase in revenues that the Commission 
considers reasonable, fair and just. Phase II of the hearing, if ordered, 
would relate to the issue of wnat increases in the several rates should 
be provided in order to enable the Applicant to earn the amount of increased 
revenues set forth in the Commission's decision entered after completion 
of Phase I. This opinion, findings and order dispose of Phase I only. 


THE APPLICANT, ITS INTERCORPORATE RELATIONS 

The Chesapeake and Potomac Telephone Company is a body corporate, 
duly organized under the laws of the State of New York, having an office 
and doing business in the District of Columbia. It owns and operates a 
telephone exchange service and toll service. The Company is a part of the 
nationwide Bell System which consists of a closely integrated group of 
companies, including 22 operating telephone companies (of which The 
Chesapezke and Potomac Telephone Company is one), Western Electric Company, 
Inc., Bell Telephone Laboratories, and the parent company, American Telephone 
and Telegraph Company ("A. T. & T." or the “American Company”). 


| 
The American Company owns all, or substantially all, of the stock 

in 20 of the operating telephone companies and it is the sole stockholder 
of the Applicant. In addition, the American Company owns [the Western 
Electric Company, Inc., a corporation which manufactures, purchases, stores, 
and distributes apparatus, equipment and supplies, and installs central 
office equipment for the other companies in the system (including, of course, 
the Applicant). Together, the American Company and Western Electric own 
Bell Telephone Laboratories which engages in research, development and 
design work for the entire Bell System. The Bell System is completed by 
the two departments of the American Company: the Long Lines Department, 
which operates long distance interstate lines, providing interconnections 
between territories served by the operating companies, and the General 
Department which, under a "License Contract, performs ona centralized 
basis verious services used in common by thé various companies and units 
in the systen. 


THE APPLICANT'S GENERAL POSITION 


The Applicant contends that it is entitled mininally, at least, 
to an 8 per cent rate of return on its net investment rate base. It 
observes that no general rate increase has been sought or! euthorized in 
.the last ten years; that, during the intervening years, the service to 
telephone subscribers in the District of Columbia has been constantly 
improved and expanded and high quantitative and qualitative standards have 


yh? 
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been maintained; that, resultingly, the Applicant has been ever increasing 
capital investments in plant and equipment and, since 1961, has had to 

seek additional employees to meet the ever growing subscriber demands 

for better telephone service; that new and better services have been 
instituted; and that capital expenditures and increased personnel have 
combined with increased annual depreciation expense and higher wage rates 
for employees to create a constantly declining rate of return on the 
Applicant's net investment. As a consequence, the Applicant avers that 

it is-not now reaiizing the 6.25 percentage rate of return found by this 
Commission some ten years ago to be a "fair and reasonable" return and that 
its current level of earnings is far less than this percentage. To illustrate, 
Applicant states that the return on its investment for intrastate (local) 
services in 1963 was 5.29 per cent and the Applicant predicts a probable 
return will be 4.97 per cent by the end of 1964. Accordingly the Applicant 
asks for an‘upward adjustment in existing rates reasonably to assure a 
“fatr and just" return. 


INTERVENORS'S POSITION 


Briefly, it is the position of the intervenors that the Applicant 
has not demonstrated the inadequancy of its existing rates and earnings 
and that there is presently no.need for the requested rate increases. 
They argue that a 6.25 per cent rate of return is fair and reasonable and, 
on proper analysis of the present investment in plant, revenues and 
expenses of the Applicant, it is now earning 6.25 per cent and this 
percentage return is sufficient for the foreseeable future. 


THE COMMISSION & ITS RESPONSIBILITIES 


It is elementary that every public utility must have adequate 
earnings to operate successfully. Recognition and application of this 
principle is within the public interest. It is equally true that a 
utility, with its monopolistic characteristics, captive markets and public 
service responsibilities, should not be authorized to earn excessively on 
its investment. It is therefore essential, in any rate proceedings, to 
achieve an equitable balance between the utility investors’ interest and the 
consumers’ interest. Re Potomac Electric Power Co., 89 PUR NS 483 
(D.C. 1951). This, according to the case law, is to be accomplished by 
fixing rates at such levels that a utility will have a reasonable opportunity 
of realizing enough net revenue to maintain public confidence in its 
financial integrity sufficient to assure the maintenance of its credit and 
the attraction of new capital at reasonable costs. Federal Power Commission 
v_ Hope Natural Gas 320 U.S. 591 (1944). As we see it, if we discharge 
this responsibility, we will establish rates for telephone service which 
are fair to-both the Applicant and the consumer. 


In the long line of decisions by regulatory, agencies and the 
-courts certain basic rules in rate-making have developed. Moreover, the 
general procedural’ and substantive principles which govern our rate-making 
process have been clearly defined by previous decisions of this Commission. 


yA 
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In this case we do not propose to depart from any of these well-recognized 
guidelines. The burden of showing the inadequancy of the existing rates 
and, if shown, the burden of establishing the amount of the/ increase: 
needed are upon the Applicant. The Applicant must show that its investments 
and its expenses were reasonable and prudent. We adopt as a principle 
of proof that, except as to transactions with affiliates, al presumption ; 
arises that investments end expenditures were proper and prudent and this 
presumption prevails in the absence of affirmative evidence) showing 
mismanagement, inefficiency or bad faith. This Commission will not, in 
the absence of such a showing, substitute its judgment for that of the 
officers and directors of a utility. Admittedly, transactions with 
affiliates raise a different question and require different) guidelines. 
Particularly is this true where the affiliate is unregulated and both 
the utility and the unregualted affiliate are owned and controlled by a 
parent company. No presumption arises here that the expenditures resulting 
from such transactions were properly and justifiably made, and that the 
costs were reasonable. At the least, these transactions are suspect. 
They must be scrutinized with great care, and the utility must bring upon 
the record substantial evidence that all such expenditures were proper 
and reasonable. . ‘ 


On the record before us it is apparent ‘that adjustments in rate 
base, revenues and expenses are necessary. In most instances, these © 
adjustments will be made in accordance with previously declared views. 
Finally, this Commission is aware not only of the rule that its findings 
must be supported by substantial evidence but that its findings must “be 
based upon substantial evidence in the record." Washington Gas Light Co. 
v Baker, 88 U.S. App. D. C. 115, 188 F(2d) 11, 15, 89 PUR NS 177, 182 
(1950) (Emphasis added). 


RECORD REVIEW OF EXISTING LEVEL OF EARNINGS 


Ee | 
i 
i 


At one time, one of the most difficult problems in rate proceed- 
ings was that of determining what formula should be used in evaluating 
the properties of a utility for earning purposes. Various | approaches 
were devised, e.g., net original cost, reproduction cost, or some “fair 
value" formulation. This Commission has long held that the net original 
cost or net investment approach is the fairer and more equitable method 
in the valuation of a rate base. Under this concept, a rate base is 
determined by taking the arithmetical book cost of plent and equipment in 
service after adjustments and deducting the depreciation reserve balance. 
The net figure is the net investment the utility has in plant. The 
Commission accepts the continuing validity of this approach. In fact, all 
parties in the case have recognized this formula and have presented evidence 
consistent with its application. | 

| 

The Applicant's telephone plant and facilities are used for both 
intrastate (local) and interstate service. In view of this fact, and 
because the jurisdiction of the Commission is limited to services relating 
to the District of Columbia alone, it becomes necessary to separate the 
Applicant's propezties, revenue and expenses in rendering local service 
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from those which are employed in its interstate business. As a consequent 
of this dual characteristic of telephone facilities, a Separations Manual 
was published by the NARUC-FCC Cooperative Committee on Communications 
Problems to enable regulatory commissions over the country to apply 
uniform procedures which are presumably based upon reasonably fair 
standards. The Manual has been modified from time to time as communication 
techniques changed.' The Manual and its accompanying guidelines have been 
accepted by the vast majority of state regulatory commissions. This 
Commission does not! consider the Manual as a document of incontestable 
validity. However, we recognize that it is the best working tool now 
available and, therefore, we will conditionally accept it even though the 
unsoundness of its allocations has been demonstrated in part. All Company 
and Staff exhibits reflect the use of the tianual in intrastate and 
interstate rate base allocations. The exhibits of GSA on rate base effect 
certain modifications of the Manual. 


We have concluded that valuation of the Company's properties 
should be made under the net investment method. We have likewise determined 
that the Manual is proper for allocations unless unsoundness in application 
is shown. Another preliminary aspect looms: obviously, a review of the 
existing level of earnings must be made with reference to some time period. 
. The test period, as far as possible, should reflect actual current 
operating conditions: a time too far in the past should be avoided. In 
rate-making proceedings we believe that the only proper policy and 
practice to test existing rates is by a review of the actual results 
during the year immediately preceding the filing of the application, making 
necessary allowances for any abnormal business activity which would tend 
to make that period unrepresentative. In this case, however, there are 
circumstances which make it reasonable to adopt as the test period the 
calendar years of 1963 and 1964. The actual results of 1963 are a part 
of the record, the income for the first five months. of 1964 is also in 
evidence, the hearings were concluded and arguments heard in September 1964, 
and this opinion is being written in the closing days of 1964. Moreover, 
the future rates we are establishing will not become effective before 1965. 
To avoid a hiatus, realism demands that we adopt as a proper test period 
the actual results of 1963 with adjustments and projections for the entire 
year of 1964 and, furthermore, that we accept the weighted rate base 
figures for the period. For the present no comment on the test period 
for the determination of future rates and charges is necessary. 


We turn now to the record evidence of the current level of 
earnings produced by the existing rates during the calendar years 1963 and 
1964. We shall begin our review by analyzing the several rate base 
components and figures offered by the parties, making the necessary 
adjustments in line with the policies and principles of this Commission, 
and, thereafter, finding what this Commissioa regards as an appropriate 
valuation of the Company's properties for rate-making purposes. After this 
objective has been ‘reached, we shall proceed, on the basis of the record, 
to analyze intrastate revenues and expenses to determine the dollar amounts 
of the Applicant's inet earnings. And from this finding, the final step, 
the ascertainment of the test period percentage rate of return, is but a 
mathematical calculation. : : 
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RATE BASE COMPONENTS AND VALUATION 


The Applicant offered intrastate rate bases for 1963 and 1964 
on an end of period basis. No weighted or average rate base figures 
were submitted. The Applicant's Exhibit No. 6, second revision, columns A 
and H (Tr. 3917), consisted of the following items and amounts: ; 


1963 


Telephone Plant in Service $ 185,861,606! $ 202,289,090 
Telephone Plant Under Construction 2,827,000: 2,827,000 
Telephone Plant Held for Future Use 246,871) -0- 
Material and Supplies : 574,935 720,000 
Less, . Depreciation Reserve — 48,523,924) — 52,425,000 
Net Original Cost Investment $ 140,986,488: $ 153,411,000 
GSA presented in evidence only a weighted intrastate rate base for 1963 
(GSA Exh. No. 9, Tables I and II), the relevant details of, which are: 


1963 | 


Telephone Plant in Service. $ 167,978,000 
Telephone Plant Under Construction -N- 
Telephone Plant Held for Future Use -0- 
Material and Supplies 575,000 
Less, Depreciation Reserve - 39,648,000 
Less, Investment Tax Credit - 501,000 
Rate Base $ 178,404,000 


—— 
T 


The Staff of the Commission placed in evidence weighted and unweighted 
rate bases for both 1963 and 1964 on a total Company and an intrastate 
basis. Its itemization of the unweighted intrastate rate base is: 
| 
1963 1964 

Telephone Plant in Service $ 185,851,606 $ 202,289,000 
Telephone Plant Under Construction 

Telephone Plant Held for Future Use 

Material and Supplies . ; 

Less, Depreciation Reserve - 48,523,924 - 52,425,000 
Less, Investment Tax Credit = 952,011 - 1,476,549 


Rate Base : $ 137,207,477 $ 149,197,451 
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And the details of its weighted intrastate rate base computations are: 
1963 1964 


Telephone Plant in Service $ 176,159,067 $ 193,731,000 
Telephone Plant Under Construction -0- -0- 
Telephone Plant Held for Future Use 92,524 -0- 
Material and Supplies 731,367 720,000 
Less, Depreciation Reserve - 46,843,983 - 50,368,000 
Less, Investment Tax Credit - 674,540 - 1,179,236 


Rate Base $ 129,464,435 $ 142,993 .764 


A compariscn of the rate base exhibits reveals two significant differences. 
The Company computations include $2,827,000 for Telephone Plant Under 
Construction. The Staff exhibits exclude this item. On the other hand, 
the Staff deducts from the rate base the unamortized Investment Tax Credit. 
There is no such item in the Company exhibits. GSA, in its weighted 

rate base computations for 1963, excluded Plant Under Construction as well 
as Plent Held for Future Use ad included a deduction for the unamortized 
Investment Tax Credit. 


With respect to, Telephone Plant Under Construction, Company Witness 
Haley testified that it was the Company's position that Telephone Plant 
Under Construction dollars have the same earnings requirements as Telephone 
Plant in Service and’ should be included in the rate base (Tr. 150). The 
amount of Telephone Plant Under Construction factored into the rate base 
was en average of the monthly balances in the account for the five year 
period January 1, 1960, through December 31, 1964. The same figures were 
used for the 1963 and 1964 computations. Concurrent with this treatment, 
jaterest during construction was included in operating revenues on the | 
basis of the average annual amount applicable to the same five-year period. 


Witness McLean, testifying for the Staff of the Commission, stated 
that he did not include Telephone Plant Under Construction in the rate 
base because interest during construction had always been computed by the 
Company (Tr. 2436). According to this witness, the policy of the Commission 
has not been to include Plant Under Construction as a part of the rate 
base if interest during construction is computed, for such interest 
computation when capitalized is designed to compensate for the cost of the 
plant. during the time it is under construction (Tr. 2466). He also 
viewed interest computation during construction as salutary, observing that 
the substitution of cost of plant under construction would in effect be 
the equivalent of substituting the rate of return for the interest rate 
during construction. This, he concluded, would not be proper because there 
was no evidence that equity funds as well as funds arising from debt 
capital had been utilized to fund the construction. 


It was GSA's pdsition that Plant Under Construction should be excluded 
from the rate base because it was improper rate-making to include the 
abnormally high level of this item for future year revenue requirement 
purposes (Tr. 2756-2757). 


DH AAS 
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The Commission finds that Telephone Plant Under Construction 
should be excluded from the rate base. As a general rule, whether plant 
items may be properly included in rate base computations depends on 
whether the items can be said to be "used and useful" in the utility 
business. Justification for this position is based upon the theory that 
the ratepayers of any given year should pay a return only on the costs of 
utility investment which are in the public service. If “used and useful" 
is given a restricted meaning, it would appear that only Plant in Service 
could be included in rate base computations. Some authorities have taken 
this view. On the other hand, however, this Commission recognizes that 
consumer use is not generally simultaneous with plant acquisitions. Ia 
construction programs, land must be acquired, buildings erected and 
facilities furnished. Advance capital commitments must be made. All of 
these things are done presumably to expand and improve service to the 
public. It is also a fact that in these accomplishments it is only fair 
and equitable that the utility be compensated for its capital commitments. 

“ | 

While we do not regard the “used and useful" doctrine as a bar 

to the inclusion of Plant Under Construction in the rate base, we do not 
. look with approval on such inclusion for the reasons now to be advanced. 

The capital employed in the Applicant's construction program is debt capital 
obtained by it from the parent company, A. T. & T., at a rate of 4-1/2 
per cent per annum. The Applicant accrues interest during construction 
at the rate of 5 per cent per annum and capitalizes this accrual. Under 
the Uniform System of Accounts, which is recognized and enforced by this 
Commission, the Applicant is required to compute and capitalize interest 
during construction. Moreover, if we were to allow this inclusion, we 
would be substituting the rate of return for interest during construction. 
Obviously, since the rate of return includes equity capital, the substitution 
would not be just and proper. When the time comes, we sha} reconstruct 
the rate base excluding Plant Under Construction as a component. 


GSA challenged the inclusion of Plant Held For Future Use as a 
rate base component. The view taken was that such inclusion would result 
in duplication of earnings when such plant goes into actual service. The 
property questioned here is a parcel of land located in nearby Maryland. 
The intrastate amount of this item included in the 1963 rate base is 
$246,871, unweighted, and $92,524 weighted. It represents|the actual cost 
of the land purchased for the specific purpose of erecting a structure to 
house data processing equipment and other record keeping facilities of 
the Company. It is significant to point out that, during the course of 
the hearings in 1964, evidence was placed in the record that construction 
had already begun on the parcel and that the item had been transferred 
from the Telephone Plant Held For Future Use Account to the Account for 
Plant Under Construction. // 
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The inclusion or exclusion of Plant Held For Future Use is the 
subject of conflict in the opinions of commissions and courts. In Re 


Southern New England Telephone Company, 42 PUR (3d) 310, 323 (1962), the 
Connecticut Public Utilities Commission observed: 


Consistent with accepted legal principles, a utility 
4s entitled to a return only on property actually dedicated 
to the public service. There is no dedication when land or 
other property is purchased for possible future use. The 
fact is that plans can and do change, and, on occasions, 
contemplated dedication does not materialize. Therefore, 
we exclude this item in our determination of the rate base 
on which the Company is entitled to earn a return. 


A contrary view was expressed in Re New England Telephone and Telegraph 
Company, 115 Vt. 494 66A (2d) 135, 142, 79 PUR NS 508, 519 (1949): 


Several rules are followed in dealing with the question of 
property held for future use.. . . The one most generally 
adopted, and the one which appeals to us, recognizes that 
business judgment must be employed to anticipate future 
needs and that this judgment may not be arbitrarily inter- 
fered with. The test generally applied by these cases is - 
whether the time for using the property in question is 
so near that it may properly be held to have the quality 
of working capital. 


See also Re Pacific Telephone and Telegraph Company, 53 PUR (3d) 513, 


545-546 (1964); Norfolk v Chesapeake and Potomac Telephone Company, 192 
Va. 292, 64 SE (2d) 772, 89 PUR NS 33, 42 (1951); Re Chesapeake & Poto- 


mac Telephone Company of Maryland, 93 PUR NS 215, 230-231 (1952). 


“Consistent with our prior decisions, we do not believe that 
Plant Held For Future Use should, as a matter of law, be excluded from 
the rete base. Its inclusion or exclusion should depend upon the facts 
and circumstances involved. GSA argued that the inclusion would result 
in duplication of earnings. Since the facility is not. revenue producing, 
the argument of GSA is not apt. And it is not appropriate to indulge 
4n a forecest of what the Commission's view would be ff the facts sup- 
ported the contention. As facts, we find that the acquisition.of 
property -in-question was_reasonably.necessary; that, when held as Plant 
For Future Use, no allowance for interest was made; that it is non- 
revenue producing; and that its use in service _is immirent. The property 
should be included in the 1963 rate base. ,, : 


Investment Tax Credit 


On Match 11, 1963, the Commission issued a directive to the 
utilities under its jurisdiction concerning the proper accounting treat- 
ment for Investment Tax Credit under provisions of the. Revenue Act of 
1962. In effect, it allowed the utilities one of four options, all of 
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which were recognized as proper for accounting purposes. The directive 
eid advise the utilities that "The Accounting to be prescribed for the 

recording of the Investment Tax Credit will be for record purposes only 
and will not be binding for rate-making."” 


The Revenue Act of 1964 changed in a substantial manner the 
provisions relating to the Investment Tax Credit. In effect, it took 
away from the federal regulatory agencies the authority to require a 
utility to account for the Investment Tax Credit by use of the current 
year flow-through method. Nothing in that Act compels this Commission 
to change its previous directive of March 11, 1963. 


In their original exhibits, the Company took the position put 
forth by the Accounting Principles Board of the American Institute of 
Certified Public Accountants, i. e., that the income statement should be 
normalized and the plant accounts should be credited with the accumulated 
amount of the tax credit (Applicant's Exh. No. 6, Tr. 148-149). This 
treatment, the Applicant said, has the effect of lowering the rate base 
for the purpose of this case and flowing the credit through to income 
over the life of the plant giving rise to the credit (Ir. 149). 


In revising its exhibits to show 2 full year's activities with 
no projected months, the Company abandoned its former pesition concerning 
the Investment Tax Credit - allegedly in accordance with the changes in 
the Revenue Act of 1964. ‘These changes, in effect, gave the full benefits 
of the credit to the Company, 1. e., Applicant no longer credited the 
accumulated reserve to the plant accounts, but only the unamortized por— 
‘tion of the credits. Thus, the rate base, as proposed by the Company, 
was no longer reduced by the amount of the tax credit accumulated since 
January 1, 1962. In addition, the income statement was still normalized, 
i. e., net income was reduced by the current year's estimate of the 
investment tax credit to offset the decrease in federal income tax 
expenses. 


In yet another revision of Company exhibits, on rebuttal by its 
Comptroller, an appropriate treatment of the Investment Tax Credit was 
shown - ox so the Company contended (Applicant's Exh. Noa.6 and 7, second 
revision; Tr. 3916). These exhibits, it may be noted, were placed in 
evidence in reply to Commission Staff testimony and exhibits disputing 
the Company's accounting of the Investment Tax Credit. These new exhibits 
showed that the Company now considered normalization of the income state- 
ment not to be proper and that a method called "service life flow- 
through" of the Investment Tax Credit was appropriate for rate-naking 
purposes. To accomplish this, the Company showed the full) amount of 
federal income tax they would have paid without the credit) allowed and 
then added back to earnings that portion of the year's credit which 
would reflect the per cent of service life used in that year for each 
item of plant giving rise to the credit. Accordingly, over the service 
life of such items of property, all of the tax credits would be put back 
into the earnings of the Company. On the other hand, the credit to rate 
base, this time, was eliminated. Consequently, although earnings were 
slightly higher, the rate base was increased significantly. 
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GSA did not agree with any of the methods proposed by the Company 
for treatment of the Investment Tax Credit. Their position was that the 
method known as current year flow-through should be followed. Under this 
method, all of the Investment Tax Credit arising in any given year would 
be deducted from the federal income tax expense and no further adjustments 
would need to be made. Income for the year would be increased by the full 
amount of the tax credit, and there would be no amount placed into a 
reserve for deduction from the rate base. This method of accounting for 
Investment Tax Credit would give . the full benefit to the consumers. TUA, 
while offering nothing substaative on this question of the treatment to 
be accorded the Investment Tax Credit for rate-making purposes, agreed 
with intervenor GSA. 


The Staff took the position that the Investment Tax Credit should 
be amortized over the service life of the plant giving rise to the credit. 
With differences in approach, the Applicant finally agreed to the appli- 
cation of the service life flow-through method. Contrary to the view of 
the Applicant, however, the Staff insisted that the amount of the tax 
credit should not be included in the rate base, and, in the Staff's 
Exhibit No. 11, the unamortized portion of the tax credit was deducted 
from the rate base. It was said that the Investment Tax Credit should 
be excluded on substantially the same basis as required the exclusion of . 
“Contributions in Aid of Construction." To this, the Company objected 
(fr. 3915). 


The Company contended that it was the intent of Congress, through 
the Investment Tax Credit, to provide an incentive for modernization and 
growth of private industry. With this contention we cannot argue. Nor 
can we overlook the fact that the Applicant, like all regulated utilities, 
has the duty to setve the pyblic and to provide the plant required for 
adequate public service. In theory, at least, the incentive for further 
growth and development is built into the concept of a public utility. 
Moreover, the inclusion of the Investment Tax Credit in the rate base 
would result in the telephone subscriber paying a return to the Company 
on an investment which was in fact never made. Significantly, the Revenue 
Act provides for the depreciation of this nonexistent investment. That 
is, for every ninety-seven dollars of investment in plant qualifying 
under the Investment Tax Credit provisions, the Applicant is able to 
depreciate one hundred dollars of investment. Consequently, the Applicant 
receives three per cent against federal income taxes, and, in addition, 
recovers the nonexistent investment through the depreciation expense. 

This additional expense also tends to reduce further the Applicant's 
federal income tax liability. For these reasons we are not impressed 

with the Company's! contention that the tax credit should be included in 
the rate base and we, therefore, accept the view of the Commission's Staff. 


COMPONENTS OF RATE BASE -— ADJUSTMENTS 
Telephone Plant In Service 


Our immediate objective is the ascertainment of the Applicant's 
annual level of earnings. At this juncture, we have concluded that the 
rate bases for the! years 1963 and 1964 on a weighted basis are relevant 
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to the earnings determination. We have also determined that the proper 
components of the rate base are: Plant In Service, Plant Held For Future 
Use and Material and Supplies. Also, we have found that, in addition to 
the deduction of the depreciation reserve, the unamortized Investment 

Tax Credit is a deductible rete base item. We now turn to ithe dollar 
allowances for each component of the weighted rate bases for the years 
1963 and 1964. 

On the basis of its argument that unweighted rate base compu- 
tations only should be considered in this proceeding, the Company offered 
no weighted rate base figures for 1963 or 1964. In the determination of 
current earnings, we have already rejected this contention GSA submitted 
only a 1963 weighted rate base. The Staff of the Commission, however, put 
into the record weighted computations for both years. With respect to the 
components of the rate base not in contention, no challenge was made by 
the Company to the Staff's 1964 computations, and any opposition of GSA 
to such computations can only be viewed in light of its evidence on the 
1963 rate base figures. 


It is urged by GSA that the Company's rate base requires a sub- 
_ stantial downward dollar adjustment in the Telephone Plant| In Service 
component. In brief, the argument is: (1) that the Company has ignored 
or departed from proper separations principles in its allocations between 
intrastate and interstate service; (2) that the Company has included in 
the component excessive spare central office equipment; and (3) that it 
has inflated the rate base by the inclusion of excessive payments to 
Western Electric, Inc., an affiliate, for materials and equipment. 


Allocations - Maryland and Virginia Subscribers 


The Company has facilities in the District of Columbia which 
are used to render service to Maryland and Virginia subscribers. GSA 
proposed to eliminate the amount of $1,011,873 from the 1963 weighted 
intrastate base on the ground that this amount is the computed cost of 
the facilities used in service to such subscribers. The reason for the 
exclusion of the plant amount, as well as the associated revenues and 
expenses, was that this "|. service is not within the jurisdiction of 
this Commission and, therefore, should be excluded from consideration in 
development of intrastate operating results to the C & P Telephone Con- 
pany" (Tr. 2757). With respect to the associated revenues and expenses, 
which will be discussed infra, p. 36;’GSA contended that the charges 
billed to the Maryland and Virginia Companies were not compensatory. 
Fowever, in developing the amount of plant which GSA assigned to Maryland 
end Virginia subscribers, factors not supported dy the so eau Manual 
were employed. Moreover, the expenses computed by GSA and used as a 
basis for allocation of plant were shown in rebuttal to have been over- 
stated (Tr. 3910). | 


There is no contention that:the objective of the mutual operation — 
the elimination of duplicate facilities - was not economically souid. 
Moreover, in this matter, at least, we are not disposed to discard the 
guidelines of the Separations Manual and accept instead factors whose 
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validity have not been clearly demonstrated. We believe, therefore, that 
elimination of $1,011,873 from the 1963 intrastate weighted rate base is 
not justified. 


Allocations - Private Lines — AMA 


The allocation of the investment in PBX between interstate and 
intrastate private line service is, in general, not measured by minutes 
of use. According to GSA, this should be done, and particularly in the 
District of Columbia. On July 6, 1964, the federal executive agencies, 
constituting the single largest subscriber of message toll service, where 
the "use™ measurement is employed, shifted from that service to private 
line service. Unless the aliocation of private line service is measured 
in terms cf minutes’ of use, this significant traffic diversion will, of 
necessity, result in increased exchange service costs at the expense of 
the ratepayer. To achieve what it conceived to be a more realistic 
allocation, GSA devised a measurement of use designated as the Private 
Line Toll Call Minutes (PLTCM) factor. Contending that the PLICM factor 
was entirely consistent with the guidelines of the Separations Manual, 
GSA applied it and determined that the amount of $1,457,529, representing 
PBX investment devoted to interstate private line use, should be removed 
from the Applicant's intrastate rate base (Tr. 2764-2768; GSA Exh. No. 9, 
Table 25). : 


The allocation of private line service by reference to "use" 
has merit. It is realistic and equitable. We are not concermed that 
modification of the Separations Manual may be involved. But it is in 
the application of the PLTCM factor that the results obtained become 
unacceptable. Under the PLTCM factor, the actual use survey was not, in 
fact, made. The survey made was not comprehensive: only government cir- 
cuits were employed in the test and other commercial circuits were not 
included (Tr. 3206-3315, 3318). This fact, in our opinion, renders the 
study unacceptably defective. Nevertheless, in disallowing the dollar 
adjustment offered by GSA, the Commission registers its concern that 
obedience to the Separations Manual may, as perhaps here, involve an 
imbalance in separations which are financially unfavorable to the local 
ratepayer. The fact that impressive authorities are inclined to follow 
the Manual should not be allowed to obscure obvious imperfections. 


GSA also proposed 2 downward adjustment of $51,482 in Category 
4& Automatic Message Recording Equipment (GSA Exh. No. 9 Revised, Table 
26), which, if made, would produce as well an elimination of $38,000 from 
Furniture and Office Equipment. GSA Witness Gabel testified that "under 
present procedures the Applicant apportions the investment in Category 4 
Automatic Message Recording Ecuipment to interstate in direct proportion 
to the number of toll and multi-unit messages recorded each month." This, 
the witness concluded, was "improper since MMU messages are two line 
entries, whereas toll messages are either 4, 5, or 6 line entries. The 
unweighted assignment of MMU traffic to intrastate operations does not 
give proper assignment to the relative time and occupancy of the facili- 
-ties" (Ir. 2768-9). 


oie 54 
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The witness applied a weighting of 1.2 for toll messages as 
ageinst 0.5 for message unit traffic, which weighting he borrowed from 
the Company treatment accorded the revenue accounting portion of AMA’ 
booked in the Furniture and Office Equipment Account. He made no attempt 
to reconcile the functions or investments of the two kinds of equipment 
in order to establish comparability. Again, we realize the problem, but 
we are unable to accept the results. On the record made, the Commission 
must reject the proposed disallowance. | 
Allocations - ANI 

Witness Gabel testified that Automatic Number Identification 
(ANI) equipment should not be included in the intrastate tate base. It 
is apparently not denied that this equipment was designed and installed 
to provide automatic identification for telephone subscribers making 
interstate calls (Tr. 2763). The employment of this equipment exclusively 
as an aid to interstate service is not sufficiently refuted on the record 
(Tr. 120-121, 1679). We conclude, therefore, that the interstate alloca- 
tion in ANI equipment is improper. It shall be eliminated from the intra- 
state rate base. 


Allocations - DIVX 


Another area in which GSA urged a rate base disallowance was 
with reference to Category 6 central office equipment utilized for Dial 
Teletypewriter Exchange (DIWX). GSA said that the "Company has included 
virtually all of this investment in the intrastate rate base even though 
over 90 per cent of DIWX use is interstate in -character" (Tr. 2752). 
Adjusting for what it conceived to be the appropriate usage factor, this 
Intervenor concluded that $66,871 should be eliminated from the Appli- 
cant's rate base, and approximately $10,009 in associated| annual expenses 
should also be disallowed (GSA Exh. No. 9 Revised, Tables' 20 and 21). 


On the basis of the evidence offered by the App’ icant in opposi- 
tion to the adjustments sought, the Commission can find no basis for these 
disallowances. 


Central Office Equipment 


GSA urged this Commission to eliminate fron the 1963 rate base 
over $3,000,000 allegedly representing excess central office equipment 
(GSA Exh. No. 8). In support of this, GSA Witness Issette testified 
that, inasmuch as central office capacity is measured by (1) remaining 
line capacity, (2) remaining terminal capacity, and (3) call carrying 
capacity, he determined the amount of excess central office equipment 
by attempting to evaluate the number of unassigned lines and terminals. 
To do this, he sampled various central offices, exclusive of No. 5 cross- 
bar offices, by dialing selected numbers and recording the types of 
responses (Tr. 2667-2672, 2651-3, 2688-2692, -3007-11, 3043-4). Ali 
numbers which resulted in intercepts, according to this methodology, were 
classed as unassigned. Having determined the total of urlassigned lines 
and terminals by projecting the results of this sampling, GSA then allowed 
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19 per cent for administrative purposes (Tr. 2715). In addition, GSA 
allowed for two years growth before classing the remaining unassigned lines 
and terminals as excessive (Tr. 2992). Moreover, GSA concluded that the 
call carrying capacity (switching gear) was excessive in the same degree 
as it found for the lines and terminals. 


The Applicant, however, showed that most of its spare lines and 
terminals are required for (1) intercept service, which is directly re- 
lated to the number of moves and customer disconnects, (2) sequential 
numbers to allow growth of PBX customer needs, (3) coin telephone numbers, 
which must be grouped in blocks of 100, and (4) administrative purposes. 
The Company also submitted that the load on the switching gear must be 
balanced with the number and calling characteristics of the attached 
working lines. For example, in an office with a 10,000 line capacity 
which serves a business area, only about 8,000 lines can be assigned; 
the remaining lines are needed to compensate for the previously mentioned 
factors. A similar office in a residential area can handle from 8,800 
to 9,000 lines, because of different calling characteristics. Furthermore, 
the Applicant stated that, when the switching gear is kept busy for longer 
periods because of increased usage by subscribers, it becomes necessary, 
jn the interest of good service, to reduce the number of working lines 
until additional switching gear can be installed (Tr. 3858-3872). It 
is apparent that there is no direct relationship between the percentage 
of working iimes and the call carrying capacity of a central office; and, 
consequently, the assignment of switching gear as excessive on the basis 
of non-working lines and terminals is at best questionable. 


The Applicant also supplied data that, as of January 1, 1964, 
there was installed capacity for 327,725 main stations and that there 
were 323,255 working main stations. The non-working main station 
capacity was 4,470, or 1.4 per cent, which was sufficient for only 
seven months growth (Tr. 3869), 


In view of the demonstrated errors and questionable logic behind 
GSA's calculations, the Commission is of the opinion that it has failed 
to prove that there is excess plant capacity beyond reasonable require- 
ments for growth and other necessary factors. The Commission believes 
that Company judgment concerning necessary and desirable standards of 
service should be accepted absent a showing that such judgment has been 
faulty and not in the public interest. 


Western Electric Company, Inc. 


With respect to valuation of the rate base, Western Electric's 
prices and profits are subjects of pertinent inquiry. Practically all 
of the common stock in it is owned by A. T. & T. Western Electric is an 
unregulated company which manufactures approximately 85 per cent of all 
telephone equipment in the United States (Tr. 2565). It has two princi- 
pal customers. The company acts as manufacturer, supplier, purchasing 
agent, storekeeper and salvager for the Bell System. And approximately 
-90 per cent of the purchases of these companies, including the Applicant, 
are through Western Electric (Tr. 2563, 2565). The United States Govern- 
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ment is the other principal purchaser. In 1963, for example, of the total 
sales of Western Electric, 80.4 per cent were to Bell companies and 17.4 
per cent were to the United States Government (Tr. 2563-4). 


Since A. T. & T. owns both Western Electric and the Applicant, 
it is obvious that A. T. & T. has effective control over Western Electric - 
Applicant transactions. As Western Electric is not directly subject to 
regulation, it is equally apparent that A. T. & T. has thei power, if it 
chooses to exercise it, to fix excessive Western Electric prices and to 
require the Applicant to purchase at such prices. Ordinarily a presump- 
tion arises that the prices paid by a utility for plant, equipment and 
supplies are fair and reasonable, But the situation presented here 
requires the closest scrutiny, and the Applicant must assume the burden 
of producing evidence to show that Western Electric's prices are reason- 
able. Otherwise, our obligation to protect the retepayer against a rate 
base inflated by unreasonable prices and against increased utility 
expenses can not be discharged. 
It is clear from the record that the prices Bell System companies 
are charged by Western Electric for plant items are lower than those of 
other suppliers of substantially like items (Tr. 325-354; Applicant's 
Exh. No, 30). The record also establishes that standard prices are 
charged each Bell System company and there 1s no price discrimination. 
Moreover, testimony and an exhibit were offered to show that Western 
Electric's profits are not unreasonable in comparison with those of - 
other non-regulated manufacturing companies (Tr. 307-323; Applicant's 
Exh. No. 29). In our judgment, however, such price and profit com- 
parisons, in light of the Bell System's intercorporate relations and 
operations, are not entitled to substantial weight. It is not disputed 
that Western Electric manufactures approximately 85 per cent of all 
telephone apparatus in the United States. It has, as GSA observed, 
“a stable, assured, captive market” (Tr. 2565). In addition, "Western's 
prices do not include research and fundamental development cost” (Tr. 
2565). Western Electric's sales and risk credit are not comparable to 
others engaged in the business (Tr. 2567). In fact, there is no firm 
basis for the comparisons. 
Nevertheless, though the Applicant has not carried its burden 
of persuading the Commission that Western Electric's prices and profits 
are reasonable, we cannot assign, as GSA urged, any dollar disallowance. 
GSA argued that the Applicant's rate base should reflect no greater 
return on Western Electric sales to it than the 6.25 rate|/of return 
allowed the Applicant by the Commission in the 1954 rate proceedings 
(Tr. 2581-2582). 


The rate of return determined in the 1954 proceeding established 
only a "zone of reasonableness." Actually, the Company's) return has 
-varied from year to year. As a matter of fact, the Applicant claimed 
that its return for 1963 was considerably less than 6.25 and that its 
return for 1964 will be considerably below that figure. On the other 
hand, in some years it has been higher. In other words, GSA is asking 
that we pinpoint a return for Western Electric when we have not done 
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so for the Applicant. This approach is not realistic. Moreover, GSA is, 
in effect, calling upon us to accept a 6.25 return for Western Electric 
without the necessary relevant evidence for rate determinations; and 

it is suggesting that the earnings of a manufacturing arm of a utility 
should be at the same level of the utility it serves. The fallacy of 
GSA's position is exposed in the Applicant's Brief: 


The absurdity of [this] may be demonstrated by applying 
it to a situation involving affiliates engaged in different 
businesses all of which are regulated. 


Suppose these hypothetical affiliates are a telephone 
company, allowed to earn 8% on its net investment, an 
electric company, allowed to earn 6-1/2%, and an 
airline, allowed to earn 15%. Suppose each company is 
the customer of each of the others. Should the airline, 
in furnishing transportation to the telephone company, 
pare its rates to earn only 8%, and in furnishing transpor- 
tation to the electric company pare them still further to 
earn only 6-1/2%2 Should the telephone company, in 
furnishing communications to the electric company, file 
special rates to earn only 6-1/2%, and in serving the 
airline should it mark up its charges to earn 15%? The 
answers are obvious. The respective allowed rates of 
return of 6-1/2%, 8% and 15% are based on the risks of 
the respective businesses which render the service, not 
on the risks ‘of the affiliated customer which is 
purchasing the service. Now into this picture let us 
bring a non-regulated affiliate, a manufacturer, which 
furnishes electrical eauipment to the airline, the 
telephone company and the electric company, and assume 
that a fair assessment of the risks of that manufacturing 
business would lead a commission, regulating any of the 
utility affiliates, to conclude that a return of 11% 
on net investment would not be unreasonable for the 
manufacturing affiliate. The California decisions, 
which -GSA would apply, would lead that commission to 
close its eyes to the evidence and arbitrarily re-price 
the electrical equipment in the accounts of the utility 
affiliates on the basis that the manufacturing affiliate 
should earn 6-1/2% in selling to the electric company, 
8% in selling to the telephone company, and 15% in 
selling to the airline (pp. 171-172). 


We have reached a crossroads. We cannot affirmatively find 
that the prices of Western Electric are reasonable. Nor has the Con- 
mission been given a method by which the unreasonableness of the prices 
can be determined and properly adjusted. 


We have! several alternatives: (1) the Commission could exclude 
from the rate base equipment purchesed from Western Electric on the 
ground that the Applicant has not carried its burden of proof, (2) we 
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could order the Company to reopen its case for the purpose of submitting 
further evidence on the subject of Western Electric prices and profits, 
(3) we may, as in past decisions, discount this failure of proof in 
the rate base determinations and make allowance for it in fixing a 
proper rate of return. We adopt the third. 


THE APPROPRIATE RATE BASE 
In view of the foregoing considerations, we conclude that the 
Applicant's rate bases for 1963 and 1964 include the following components 


and amounts: 
1963 | 1964 


Telephone Plant in Service $176,159,067 $193,731,000 
Deduct, ANI Equipment -378,000 - | -378,000 
Telephone Plant Held for 
Future Use 92,524 — 
Materials and Supplies 731,367 ; 720,000 
Less, Depreciation Reserve -46 ,843,983 -50,368,000 
Less, Investment Tax Credit ~674,540 -1,179 236 
Rate Base $129 086,435 $142,525, 764 
Curreat Earnings - Applicant and Staff Exhibits 
The Applicant and the Staff submitted income statements on the 
intrastate business for both 1963 and 1964. GSA offered only 1963 
computations. al 


In brief, the exhibits of the Applicant and thé Staff for 1963 
and 1964 revealed: : 


1963 


Applicant | Staff 
(Exh. No. 6, (Exhibit No. 11) 


2nd Revision) 


Net operating income - per books $ 7,318,777 $ 7,318,777 
Add, interest during construction 138,000 ~ i 
Deduct, charitable contributions 50,686 
Deduct, refund of gross receipts 
tax applicable to prior years _ 
Add, amortization of Investment. 
Tax Credit 56,747 
Add, NARUC tax adjustment —_ 
ADJUSTED NET OPERATING INCOME $ 7,462,838 $7,457,645 
| 
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1964 


Applicant Staff 
(Exh. No. 6, (Exhibit No. 11) 
2nd Revision) 


Net operating income - 

per books (estimated) $ 7,438,000 $ 7,760,774 
Add, interest during construction 138,000 _— 
Deduct, charitable contributions z ~58,000 _ 
Add, amortization of Investment ‘ 

Tax Credit 104,000 129 ,462 
Add NARUC income tax adjustment = 129,162 
ADJUSTED NET OPERATING INCOME $ 7,622,000 $ 8,019,398 


The exhibits of the Staff and the Applicant are not identical. 
The Company included two items - Interest During Construction and 
Charitable Contributions - which were omitted by the Staff. Interest 
During Construction obviously was contained in the Company's exhibit 
on the theory that Plant Under Construction should be included in the 
rate base. Since we have already determined that Plant Under Construc- 
tion fs not a component of the rate base, then it follows that Interest 
During Construction is not a proper item of the total operating revenues 
of the Company. 


Charitable Contributions 


Although there is substantial and impressive authority for the 
inclusion of Charitable Contributions as a business expense, the Com— 
mission will not depart from the principle it has applied in the past. 
It has been said, and the Commission agrees, that, if Charitable Con- 
tributions are allowed as an operating expense of a utility, it amounts 
to an involuntary levy on the ratepayers. 


WARUC Tax Adjustment 


The Staff inserted an item known as the NARUC tax adjustment. 
The Company did not provide for this adjustment. Staff Witness McLean 
explained that this item, and the adjustment made under it, was 
necessary to compensate for the unrealistic capital structure of the 
Applicant (Tr. 2453). The Company has very little: debt capital. The 
lower the debt ratio, the greater the federal income tax liability. 
Moreover, A. T. & T., on behalf of the Applicant and the other entities 
in the Bell System, files a consolidated tax returm. Under these cir- 
cumstences, an assignment of the debt ratio of the Bell System to the 
Applicant and the determination of its effect on the Applicant's federal 
income tax liability is proper. 


In addition to the items above, the Staff included one other 
item and an adjustment which the Applicant did not make, The Staff 
adjusted the District of Columbia gross receipts tax to eliminate a 
refund included in 1963 of gross receipts tax paid and applicable to 
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prior years. The Applicant did not dispute this adjustment and no such 
adjustment was necessary in the 1964 operating income statements. 


Federal Investment Tax Credit 

Aside from the inclusion or exclusion of items in the income 
statement, the Staff urged that the Commission approve a tiethod of 
amortization of the Federal Investment Tax Credit with which the 
Applicant did not agree. Initially, the Company urged that the entire 
amount of the current year Investment Tax Credit should be removed 
from operating income where FCC had required it be includdd, Retreating 
from this position, the Company agreed with the Staff that the tax 
credit should be amortized to incone on a service life flow-through 
basis. The only issue remaining was whether the amortization of the 
current year Investment Tax Credit should be related to the average 
additions to plant, or whether the amortization should be|at the 
normal annval amount. For exemple, if the normal annual amortization 
was $200,000, the Company advocated adding back to income for the 
current year approximately $100,000. Whatever may be the! merit of 
the Company's system of accounting for this item, we are of the opinion 
that for rate-making purposes the normal annual amount of, amortization 
should be included in the income statement applicable to the test year. 


GSA _- Adjusted Net Operating Income Statement 


For 1963, GSA developed an adjusted net operating income of 
$15,102,000 before federal income tax. Consistent with the Staff's 
position, GSA excluded the Applicant's income item of Interest During 
Construction and supported the inclusion of the NARUC tax adjustment. 
As indicated below in the partial summary of GSA's Exhibit No. 9 
Revised, GSA also made other adjustments in reaching its net income 
figures: 


Net operating income before federal income tax $ 13,470,000 
Add, Charitable Contributions 52,000 
Deduct, amounts billed Maryland Company for 
Maryland subscribers served 
Add, expenses eliminated related to serving 
Maryland subscribers 
Add, expenses eliminated related to excess 
Central Office Equipment | 640,000 
Add, expenses eliminated as result of modifying 
Division of revenue procedures ' 219,000 
Add, labor overtime eliminated | 1,050,000 
Add, maintenance and depreciation expenses tite 
eliminated related to adjustment of Western 
Electric prices for plant items | 122,000 
Deduct, gross receipts Tax Refund applicable 
prior years | =175,000 
Add, unidentified adjustment of other taxes 9,000 
ADJUSTED NET OPERATING INCOME BEFORE FEDERAL INCOME | 


TAX $15,102,000 


-409 ,000 


124,000 
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(8) Federal income tax under service life 
flow-through basis $5,701,000 
Adjusted Net operating income $ 9,401,000 


(B) Federal income tax under current year 
flow-through basis $ _5;323.000 
ADJUSTED NET OPERATING INCOME : $9,779,000 


(This summary of Exhibit No. 9 dees not conform with that set forth by 
GSA in Appendix Table III to its Brief. As we understand the difference, 
the latter includes an expense disallowance of $230,880 regarding the 
amortization of the unfunded pension reserve liability of the Applicant.) 


With $15,102,000 as the net operating income before federal 
income taxes, GSA then offered the current year flow-through and service 
life flow-through as alternative methods for treatment of the Investment 
Tax Credit. Both the Investment Tax Credit adjustment and the NARUC tax 
adjustment were netted into the federal income tax computation. With 
these adjustments, GSA computed the net operating income after federal 
income taxes under current year flow-through to be $9,779,000 and 
$9,401,000 under service life flow-through. 


In general, we cannot endorse the adjustments made by the GSA 
and, consequently, we cannot accept its computation of the 1963 net - 
operating income. For reasons previously stated, it is our view that 
no edjustment should be made for the alleged excessive Western Electric 
profits on purchases made by the Applicant or for the alleged excess 
Central Office Equipment. The "Adjustment to Other Taxes" of $9,000 
has not been satisfactorily identified or explained in the record and 
therefore shali beidisallowed. We reject GSA's ajustment of District 
of Columbia gross receipts tax, and we accept the Staff's adjustment 
as realistic and conforming with general accounting principles. We 
agree, as we have indicated elsewhere, with the elimination of Charitable 
Contributions as an expense item. Likewise, the expenses incidental to 
ANI equipment and service will be eliminated; but all other expenses 
characterized by GSA es resulting from modifications of the Division of 
Revenue procedures: are to be recognized as proper expenses chargeable 
to the intrastate business. 


Maryland and Virginia Subscribers 


With the rejection of GSA's proposal to exclude from the rate 
base the Applicant's facility serving Maryland and Virginia subscribers, 
it would normally follow that any adjustment made in Applicant's income 
statement on the basis of such proposed exclusion would not be proper. 
In this instance, however, GSA offered testimony purporting to show that 
intercompany settlements for such service are not compensatory (GSA 
Exh. No. 9, Table 14; Tr. 2759-2761). In rebuttal, the Applicant 
pointed to substantial errors made by GSA in developing assigned costs. 
In addition, the Applicant stated without contradiction that a return 
of seven per cent on the facility is included in the amounts billed to 
the associated companies and that this percentage return approximates 
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the Applicant's percentage level of intrastate earnings (Tr. 3909-3911). 
The Commission is satisfied that the Applicant is adequately compensated. 
No adjustment will be made. 


Overtime Expense 


We agree with counsel for GSA that "the certainty of taxes 
and the almost equal certainty of some amount of overtime work are not 
subjects of serious question" (GSA Brief, p. 62). We also recognize 
that the overtime reported by the Applicant for 1963, in the percentage - 
figure of 23.92 per cent, was extremely high and abnormal. This, the 
Applicant admitted (Tr. 365-8). But when we are asked to eliminate a 
percentage of the overtime on the ground that it is excessive or abnor- 
mal, another question must first be answered: Was it necessary? 


There is nothing in the record to show that incurriag this 
amount of overtime was necessary. Nor is there anything in the record 
to allow the Commission to answer the question in the negative. It must 
be assumed, and Applicant so avers, that the product of this overtime 
was additional revenue. Whether the revenue so produced was equal to 
or greater than the expense incurred in its production is not ascertain- 
able either, and whether it was actually necessary to incur this overtime 
expense so that adequate service could be rendered to the public is a 
matter in that nebulous area which borders management's prerogative end 
the Commission's duty to see that adequate service is rendered at the 
lowest possible cost to the consumer. 


The Commission is thus caught on the horns of 4 dilemma which 
the record of these proceedings offers no solution. On the one hand, 
we are of the opinion that the enormous amount of overtime expense 
could have been evoided with more prudent scheduling of the work force. 
Applicant's Exhibit No. 1A shows that the total amount of dollars paid 
in overtime was over $6,300,000 in only three categories! of wage 
payments. And, further, the trend in overtime worked has been increasing 
rapidly since 1958. This could well provide some indication as to why 
the Applicant's rate of return has had a downward trend of late. 


On the other hand, there is no possible adjustment which we can 
make to Applicant's overtime expenses that would be justified by the 
recowd. An affirmative showing that there has been abuse of manage- 
ment's prerogatives is absent. We are, therefore, forced to accept the 
data as to expenses submitted by Applicant and reject the adjustment 
mede by GSA without comment upon the accuracy thereof. | 


This conclusion should offer no solace to Applicant. The Com- 
mission is not indifferent to the overtime expenses incurred and those 
to be incurred in the future. In view of these comments), Applicant 
should make every effort to review its overtime practices and its 
personnel requirements. A proper adjustment of this expense will be 
expected in the future, and a continuation of the excesses shown in the 
past will court disfavor with the Commission. 
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The Applicant has stated that for 1964 it will allow an overtime 

expense of only ten per cent. This would be equal to 3.3 per cent of 

the total wage payments according to their testimony (fr. 1807). The 
Commission's files of reports furnished by the Applicant show that even 
this proposed amount has not been adhered to so far. We, nevertheless, 
will accept and use the ten per cent figure employed by the Applicant 

in determining its level of earnings for the year 1964 (AppZicant's 

Exh. No. 6 Revised), and will allow only this percentage in any future 
earnings period used in our determination. 


Unfunded Past Pension Expense 


The Applicant charges to current expense on an amortized basis 
the unfunded pension liability attributable to past service credits. 
Annually, there is approximately $230,880 involved. Although GSA did 
not eliminate this item as an expense in its Exhibit No. 9 Revised, GSA 
Witness Knappen testified that the "unfunded reserve deficit relates to 
service rendered by such employees years ago to the then subscribers" 
and was "not a cost related to any service currently being rendered" 
(Tr. 2637). On the other hand, the Applicant offered evidence to show 
that the amortization of the unfunded past service Liability is the. 
final step, in a series of steps taken by it, to place the pension 
plan on a fully funded basis (Tr. 3898). To the Applicant, the orderly 
eliminetion of super-annuated employees increases overall efficiency 
end the current ratepayers, who are the beneficiaries of this increased 
efficiency, should be chargeable with the cost of pensions for those 
who rendered service in the past (Tr. 3899). The record also established 
that Zmerican Institute of Accountants, the Federal Communications Com- 
mission, and the Internal Revenue Service regard the cost of amortizing 
unfunded pension liabilities attributable to past service credits as a 
proper current operating expense (Tr. 3900-3903). 


Regulatory rulings look both weys. While we are’ impressed with 
the Company’s contention that a sound program of full pension funding 
may be conducive to the efficiency of present employees, nonetheless, 
we do not believe that it is sufficient to overcome the fact that the 
unfunded pension liability relates to service rendered by former employees 
to the then subscribers and does not involve a cost relating to any cur- 
rently rendered service. We also observe that, at best, this is a 
transient expense. And we are persuaded by the record showing that the 
annval charges for service pension expenses have ranged between four and 
nine times the annual disbursements to the beneficiaries (Tr. 2638-26393; 
CSA Exh. No. 7).' For rate-making purposes, this expense item will be 
disallowed. . 


Adjusted Net Operating Income — 1963 and 1964 


Excluding as an expense $52,240 associated with ANI Plant, 
which we have previously struck from the intrastate rate bases (GSA 
Exh. No. 9 Revised, Tables 8, 9 to 23), and $230,880 relative to the 
unfunded part of the pension fund, the Commission concludes that the 
1963 income of the applicant was as follows: 
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1963 Intrastate Net_ Earnings — Adjusted 


| 
Operating Revenues $ 57,183,375 
Less, Operating Expenses : ~40,543,557 
Net Operating Revenues $16,639,818 
Less, Federal Income Taxes +6202 ,504 
Other Taxes 3,118,537 
Net Operating Income - Per Books $ | 7,318,777 
Less, Adjustment for refund of Gross Receipts 
Tax applicable to prior years |  =79,726 
Add, Amortization for 1963 Investment 
Tax Credit 79 ,538 
Add, NARUC Income Tax Adjustment | 139,056 
Add, Expenses associated with ANI Plant 
Investment Eliminated 52,240 
Add, Amortization of Unfunded Reserve 
Liability Eliminated (Tr. 2637) | 230,880 
Less, Added Federal and D. C,. Income Taxes | =154,017 
Adjusted Net Operating Income $7,586,748 


———$_—_—_——— 


Relative to the 1964 income, the Staff made two independent 
estimates based upon a projection of ratios for the last six years. The 
first related the first two months of the year to the entire year and 
the second compared the first five months to the entire year (Staff Exh. 
Nos.9 and 11; Tr. 4038). Since the first five months of 1964 income is 
contained in the record, and since the Staff's analysis is based upon a 
reasonable period of past experience, the Commission finds that the 
evidence supports the second projection of the Staff. Accordingly, 
making the necessary adjustment for ANI and the unfunded! pension expense, 
and in addition, amortizing over a period of five years $82,690, which 
“Applicant submitted as the 1964 expense of the rate proceeding, it is 
the judgment of the Commission that the following is the! 1964 projected 
income: | 


1964 Intrastate Net Earnings - Adjusted 


Net operating income ~ based on five months .actual $! 7,760,774 
Add, Amortization for 1964 of Investment Tax Credit 129,462 
Add, NARUC Income Tax Adjustment | | 129,162 
Add, Expenses associated with ANI Plant 

Investment Eliminated : 52,240 
Add, Amortization of Unfunded Reserve Liability eet 

Eliminated 230,880 
Add, Rate Case Expense applicable to future 

period (4/5ths of $82,690) 66,152 
Less, added Federal and D. C. Income Taxes |__~-183,368 
Adjusted Net Operating Income $8,185,302 


Cee ee ane 
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Current Level of Earnings 


Based upon the foregoing we find that the Applicant's current 
level of earnings ig $8,185,302 and its percentage rate of return when 
related to its weighted rate base for 1964 is 5.74 per cent. 


FUTURE REVENUE REQUIREMENTS 
Test Period 


In the determination of the Applicant's future rates, GSA argued 
that 1963 should be adopted as the test period and that the weighted 
1963 rate base was appropriate. We cannot agree. Rates are wade for 
the future, not the past. This process obviously involves 2 review of 
the immediate past and a projection into the immediate future. This 
past discloses the actual operating experience and offers a basis for 
an intelligent forecast of the future. Since this has been a rather 
protracted proceeding, we are not here fixing rates for 1964 but those 
which will become effective in 1965. The year 1964 cannot be ignored 
and must be regarded as the appropriate test period. Although we realize 
that the record contains only five months of actual earnings for 1964 
and that the 1964 rate base is a projected rate base, we find nothing 
in the evidence to warrant the conclusion that the projections made 
are speculative. ‘Quite to the contrary, based on past experience, 
the projections appear to be definite and certain (Tr. 3873-4; 3885-7). 


The more significant issue is whether the 1964 average or end-~ 
of-year rate base should be used. In answer, we adopt the end-of-year 
or unweighted 1964 rate base. We agree with the Applicant's position 
that where a net investment theory of the rate base is followed and the 
utility is engaged in a major expansion program, involving as it will 
the attritional effect on earnings, the rate base most effective to 
gauge the future revenue requirements and to assure stability of utility 
rates, is an end-of-year rate base. 


We adopt the Staff's unweighted 1964 rate base with this 
adjustment. In computing the weighted rate bases for 1963 and 1964, .- 
we made an exclusion of $378,000 for the investment related to ANI 
equipment, the sum which GSA offered for the intrastate investment 
for 1963. This figure was used in both bases since there was no 
other amount shown in the record for the average for 1964. However, 
Witness Meeds testified that the total amount invested by Applicant 
for the period 1963 and 1964 for ANI equipment was eaual to $1,664,000 
(Tr. 1202). The percentage allocated to intrastate as shown by GSA 
Witness Gable would not be altered due to the change in time periods. 
We, therefore, will deduct an amount of $794,000 for ANI investment 
allocated to intrastate as at the year-end 1964. 


In view of the foregoing, we determine that the intrastate 
year-end rate base is: 
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Staff Rate Base $149 107,000 
Less, ANI Investment -794,000 
Commission Rate Base $148, 313,000 


Se eenaieeeeeanaenaemmmne ed 
Applicant's earnings for the year 1964 have been determined to 
be $8,185,300, which, when related to our finding of $148, 313, 000 as the 
year-end rate base, results in a return of 5.52 per cent. 


RATE OF RETURN CONSIDERATIONS 


One of the most important aspects of this proceeding, and the 
most difficult to establish, is determination of a reasonable and fair 
rate of return. That the allowable earnings level, expressed as a 
percentage rate of return, must be fair and reasonable is beyond 
argument. This has long been settled. What is arguable, and very likely 
always will be in most rate proceedings, is the content to be given 
"fair and reasonable" and the method of determining this concent: 


The issue of rate of return has been joined along party lines - 
the intervenors for findings at the low end of the figures submitted 
and the Applicant asking for a finding at the high end. Naturally, 
all parties are for protecting their own interests. . 


This Commission, on the other hand, has the dual duty of 
protecting the consumer from exorbitent rates and charges while keeping 
the utility economically viable at the same time. The finding of a . 
fair and reasonable rate of return is one method of CCEA EES these 
seemingly contradictory obligations. 


The rate of return testimony presented in this proceeding was 
the most extensive part of the record. Nine witnesses testified on 
behalf of the parties of record: three on behalf of the Applicant, 
one for GSA, three for TUA and two for the Staff of the Commission. 

In BOSS this testimony we will give a brief synopsis | of each 
witness’ testimony and a critique of it.. 


Debt: Capital 


Before undertaking this analysis, it first might be well to 
point out the areas of agreement between the various witnesses. All 
agreed that consideration of the cost of debt capital and of equity 
capital to the Applicant should be based upon a consideration of the 
parent company, A. T. & T., and the data derived therefrom. The 
witnesses also agreed that, in fixing the cost of debt for the Applicant, 
the Commission should use the average embedded cost of debt for the 
parent company; none of them gave consideration in their findings and 
exhibits to the embedded cost of debt of the Applicant, itself. When 
queried as to this, all insisted that this was proper in light of the 
use of A, T. & T. data in determining the proper cost of equity capital 
to the Applicant by way of consistency, since A. T. & T. owns all of 
the outstanding common stock of the Applicant. 
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This so-called embedded cost of debt of A. T. & T. (and hence, 
of the Applicant) ‘was computed as 3.8 per cent by the Applicant and the 
Commission Staff, and 3.67 per cent by GSA. Two witnesses testified as 
to what they thought the current cost of debt capital would be for the 
Applicant, Applicant's Witness Johnson and GSA Witness MacIntosh. They 
stated that, in their opinions, the current cost of debt would be some- 
where in the range of 4.25 per cent to 4.75 per cent. These estimates 
were not controverted. 


Although we are not in complete accord that the embedded cost 
of debt to A. T. & T. is the only measure which can be applied, we will 
use it as the basis of computing the cost of debt. We determine this 
cost to be 3.8 per cent. We will also take into consideration the higher 
cost rates of debt capital to A. T. & T. and Applicant when used with an 
increase of the debt ratio in our finding of a proper capital structure. 
We estimate that this added cost will be in the range of 4.25 per cent 
to 4.75 per cent. 


Thus the area of controversy between all parties is reduced to 
the difficult question of the approximate cost of equity capital and 
the proper capital structure by which the cost of debt and cost of 
equity are combined to arrive at a cost of capital, resolution of which 


are preliminary to the finding of a fair rate of return. 


The Cost of Equity Capital — Applicant's Presentation 


The Applicant presented three expert witnesses on the subject 
of rate of return and cost of capital components. ‘Two of them, Conrad 
and Johnson, testified as to the fair rate of return; the third, Friend, 
testified only as to the cost of equity capital. 


The first witness was Carl Conrad, ‘an employee of A. T. & T. 
whose duty it is ‘to keep abreast of financial data which is of concern 
to the Bell System. He is also a traveling witness in rate proceedings 
involving Bell System companies, having participated in some ten to 
fifteen rate cases in the past twenty years. His testimony usually 
relates to the fair rate of return and the proper capital structure 
for fair rate of return determinations. 


Witness Conrad first testified on the comparability of earnings 
aspect in the determination of the cost of equity capital. He based 
this comparable earnings concept upon the findings of the Supreme Court 
in the Hope Case, supra, 320 U. S. 591. Although the Court's finding 
in that case related to the cost of capital, Mr. Conrad, and counsel 
for the Applicant, argued that it was also applicable to the equity 
portion of capital. 


Simply, Witness Conrad submitted that, in order to compete in 
the capital markets, the Applicant must earn on its equity at a rate 
comparable to non-regulated, competitive industries after allowing for 
the differences in risks of these enterprises. He further stated that 
these risks even out between the various groups he used for comparative 
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purposes ~ manufacturing industries, electric utilities and the Bell 
System - due to differences in their debt ratios. Thus, the manu- 
facturers with low debt ratios, said to average 15 per cent, and the 
electric utilities with high debt ratios, said to average! 50 per cent, 
had the same risk potential as the Bell System with its 35 per cent 
average debt ratio. The conclusion urged upon these observations is, 
obviously, that the return to the equity investors of these three groups 
should be comparable; and, in Mr. Conrad's opinion, the return should 
be identical. 


In support of this proposition he stated, "Capital flows to 
where it can obtain the best return regardless of whether that industry 
is regulated or unregulated” (Tr.220). He, therefore, concluded that 
the Applicant should be allowed earnings of 10-1/2 per cent to 12 per 
cent which would "xepresent a fair base for ascertaining a rate of 
return on equity through use of comparable earnings" (Tr.| 242); and 
he proposed that the "fair rate of return to C & P is in ithe range of 
8 per cent to 9 per cent based on the comparable earnings test” (Tr. 246). 


Witness Conrad's testimony does not support his conclusions. 
We agree with his contention that the comparable earnings test is - 
important in determining the return allowable to the equity investors. 
But the Commission concludes that this witness did not pursue persuasive 
procedures for showing comparability. One fact on which |all can agree, 
and many regulatory commissions have so found, specifically, is that 
there is no company in this country, or in the world, comparable to 
A. T. &T. It is the world's largest, privately owned utility; and 
mone in the area of communications approach it in any respect. True, 
some may argue that our concern is not with size or other such criteria 
and it is with comparability in risks; but, in that event, this Com- 
mission would reiterate the witness’ own testimony: "There is probably 
no single unregulated industry or company that is identical in terms 
of risk with any particular utility. Indeed, I do not believe it 
would be possible to find another utility with identical risks" (Tr. 222). 
With this statement we agree. Witness Conrad continued in this vein, 
saying: "I think the whole question of measuring risk is one of 
subjective judgment principally . . . . I don't think you can evaluate 
risk with any degree of accuracy because risk is something out into 
the future" (Tr. 382). Further, on cross-examination, he admitted that 
he had "made no study as to risks and hazards" of any of, the 213 manu- 
facturing companies whose average earnings on common equity constitute 
2 major piece of evidence in support of the conclusions advanced by him 
on comparability. 
‘As can be seen from the witness’ statements there is present 
here neither in his exhibits nor testimcny anything near what the Supreme 
Court called for when it stated that comparable earnings) must be allowed 
by regulatory bodies, but not earnings that are comparable to highly 
speculative industries or manufacturers. The comparability cones from 
a comparison of ccmpanies of similar risks, be they regulated or un- 
regulated. 
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None of the other evidence offered by Witness Conrad has much 
probative value. In each instance, either using the Dow-Jones Indus- 
trials, Standard and Poor’s Industrials, Moody's Industrials, FIC-SEC 
10,000 Manufacturing Corps., or the First National City Bank Series, to 
show average earnings on common equity or net worth, only the average 
is shown. No comparison is made between a telephone utility and these 
groups; and overlooked is the fact that these averages hide within 
themselves returns of tremendous variation. In one group it ranged fron 
a low of 8.0 per cent to a high of 19.7 per cent, and for another group 
from 7.0 per cent to 16.4 per cent (Tr. 509, 517). For the foregoing 
reasons, we cannot accept this witness' proposed 10.5 per cent to 12 per 
cent return on common equity under the comparable earnings test. 


Applicant's second witness was Dr. Erwin Friend, a professor 
of economics and finance at the Wharton School of Finance and a recognized 
expert in certain areas of finance although he has testified only in one 
previous rate proceeding. His testimony also dealt with the cost of 
common equity capital. In sum, Witness Friend asserted that the cost of 
equity capital was equal to the pure interest rate plus an increment for 
risk or, in terms of his impressive mathematical formula, that the return 
required by investors in common equities was equal to a growth rate plus 
the dividend payout ratio divided by a price/earnings multiple. He 
explained that all these terms were interdependent, i. e., a change in 
one would bring about changes in the others (Tr. 253). Thereafter, based 
upon data allegedly showing a telationship between growth and price/ 
earnings multiples and using an assumed dividend payout ratio for A. T. &T., 
the witness concluded that the cost of equity capital to A. T. & T. was 
8.6 per cent before adjustment for underpricing and nine per cent after 
this adjustment. Witness Friend then indicated that this "conservative" 
conclusion could not be applied where, as here, a net cost rate base is 
used since it was predicated upon market data and, thereafter, it would 
have to be increased before application to the equity portion of the 
rate base by some unspecified amount. : 


The concept which Witness Friend advanced as to the cost of 
common equity is not new in the field of economics of finance. But, in 
- his own words, "it is difficult to measure and any estimate is subject 
to a considerable margin of error” (Tr. 251. Emphasis added). Or, as he 
stated in qualifying his conclusion, "I should emphasize that this 
estimate of the cost of equity is subject to a considerable margin of 
error because of the uncertainty attached to the required rate of return 
on equity which involves investor expectations” (Tr. 265). . A “con- 
siderable margin of error” in this instance, according to Witness 
Friend's statement that 4 per cent of his estimated cost would be 
risk (Tr. 665), could be equal to almost one half of his proposed 
figure. 


Besides the complexity of the mathematical formula introduced 
by him, which this Commission doubts many informed investors use, and the 
foregoing considerations, there is more that enervates his testimony. 
The witness stated that the one important assumption in his measure of 
the cost of equity is the investor's assumption that the price/earnings 
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multiple will be the same when he sells in the future as when he buys. 
This, in itself, may be true. But Witness Friend tied his price/earnings 
multiple to his two other factors, the growth rate and the dividend payout 
ratio, and he said one could not fluctuate without fluctuations in the 
others. In other words, if one of his factors changes then all must 
change. | 


| 

What are the further assumptions which he made about these other 
two factors? One is that the growth rate will change inversely with the 
payout rate. But of this aspect he stated, "In estimating the cost of 
equity, the most difficult task is to determine as accurately as possible 
the future growth rate in earnings investors are anticipating which is 
associated with given earnings/price and payout ratio. There is no way 
of knowing what this zrowth rate is." (Ir. 258. Emphasis added.) Then, 
when he was asked whether his formula would be equally applicable to a 
company with a negative growth rate, he replied: "yes, I think so” 
(Tr. 744). It strains the imagination to place credence in a formula 
which applies equally to companies with a negative growth rate as well 
as those with positive growth rates, and it is even more of a strain 
where the company is one in which there is no way of knowing what that 
growth rate is. c 

One other factor in the formula, the dividend payout ratio, 
also needs analysis. In his formula Witness Friend uses a factor of 
65 per cent for the dividend payout ratio, i. e., for every dollar of 
eamings by A. T. & T., sixty-five cents has been paid out in the form 
of dividends. How does this fit into the facts? According to Applicant's 
Exhibit No. 21, which covered the period 1950 to 1953, inclusive, A. T. & T. 
paid out an average of 72.2 per cent of earnings as dividends. This was 
during the time of a constant dollar dividend, no matter what the earnings 
were. Again, according to Witness Friend, the average dividend payout 
for the post-war period has been well above 65 per cent (Tr. 262). Then 
he said, "The recent increase [in dividends] would raise it. above that 
figure again. I have assumed that investors have beem anticipating a 
65 per cent payout" (Tr. 262. Emphasis added.) It is extremely difficult ~ 
for this Commission to accept, as a basis for determining the cost of 
equity capital, a formula based upon assumptions which do not square 
with conditions put forth by its proponent. Moreover, if we assume that 
his price/earnings multiple of 18 is well-bottomed and his expected 
‘payout ratio has merit, we should be able to estimate, from these two 
factors, what it is the investor wants to obtain. The reciprocal of 
the price/earnings multiple is the earning/price ratio. |The reciprocal 
of 18 is 5.55 per cent. Applying the 65 per cent payout. ratio to this 
earnings/price ratio would yield a dividend/price ratio of 3.61 per cent. 
This, however, is.far from what the investor is obtaining at present. 
In fact, it is some 26 per cent higher than current dividend/price ratios 
for A. T. & T. common stock, and higher than the dividend/price ratio | 
has been for some time. Even so, these factors would have to be adjusted 
to such a degree to lend themselves to a nineper cent plus rate of return 
on equity as to reduce this to an exercise in rank speculation. For 
these reasons, and others stated upon the record before the Commission, 
we consider that this witness' formula is tautological and that the 
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probative value of the conclusions advanced by him on the cost rate of 
comion equity to A. T. & T., and by inference to the Applicant, is minimal. 


Applicent's fin2l witness on rate of return was William F. 
Johnson, its secretary and treasurer. In short, Witness Johnson's 
testimony was a rephrasing and an avowed corroboration of the testimony 
of Witnesses Conrad and Friend. He concluded, based upon the earnings 
on book equity of Moody's 125 Industrials and the Federal Power Commis- 
sion's Class A & B Electric Companies, that Witness Friend's proposal of 
a nine per cent cost of equity capital was substantiated. He then took 
into account Witness Conrad's proposal of a 10.5 per cent to 12 per cent 
cost rate of equity and concluded that the 10.5 per cent cost rate, appli- 
cable to a net original cost rate base, was reasonable. The combination 
of the embedded cost of debt to A. T. & T. and his reasonable cost rate 
of equity led him to conclude that an "8.0 per cent return is required 
to meet the tests of a fair rate of return for this company" (Tr. 292). 


The conclusions put forth by this witness do not meet any tests 
of comparability or of reasonableness. To compare A. 7. & T. to Moody's 
125 Industrials is faulty, as was pointed out in connection with Witness 
Conrad's testimony. To compare it with the Federal Power Commission's 
total number of Class A and B Electric Companies is equally erroneous. 
Witness Johnson did not know the total number of Class A and B electrics 
(Tr. 615); he could not define what constituted a Class A or a Class B 
Electric Company under FPC classifications (see Tr. 614); and he also 
averaged the retum on book equities shown on Applicant's Exhibit No. 24 
and hereby obscured the variations inherent in them. 


The only pertinent evidence introduced in Applicant's Exhibit 
No. 24, submitted'by this witness, was that showing the return on book 
equity of A. T. & T. It clearly reveals that A. T. & T. has never earned 
at a rate of enywhere near 10.5 per cent on its book equity, the highest 
percentage being 9.82 per cent for the year 1960. I£ we were to accept 
an average figure, the one shown for A. T. & T. would be much more 
persuasive than any other in our opinion. This figure was 8.38 per cent 
for the whole post-war period. But, according to Witness Johnson, this 
fs not the average earnings on book equity needed to finance a rapidly 
growing company like the Applicant even though A. T. & T. has raised 
twenty per cent of all capital borrowed or subscribed in this country 
during this same post-war period. . 


Witness’ Johnson contended that we must look to the market place 
to determine the cost of equity rather than to book equity - actually 
what the investor in common stock purchases. Thus in Applicant's Exhibit 
No. 26 we are shown a list of average market prices for his three groups 
in texms of earnings per share and a current, or annual, earnings/price 
ratio. The current earnings/price ratio is not the proper measure 
either, according to this witness, because investors are buying future 
earnings and we must relate current market prices to earnings in the 
distant future. Just how far into the future we must look was not clear 
(Tr. 640), but he chose at random five or ten years (Applicant’s Exh. 

No. 27). Thus, if an investor could look ahead for five or more years, 
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his required return, rather than the miniscule current rate shown by 
Applicant's Exhibit No. 26, would be scmething far greater. We are 
skeptical of the imputed ability of average investors to ‘look that far 
ahead into the future with such certainty and precision. This is risk, 
as Witnesses Conrad and Friend both stated. Indeed, Witness Johnson 
himself admitted, "There are no empirical standards to measure risk" 
(Tr. 610). 


Two other items loom large in our appraisal of this witness‘ 
testimony. He stated, "Payout ratio does not have much to do with the 
cost of equity" (Tr. 625). But previously he had characterized his 
testimony as corroborating that of Witness Friend, who, in arriving at 
a@ cost rate of equity, relied heavily upon the payout ratio as a factor 
in his formula. It appears as somewhat contradictory to this Commission 
that one of the Applicant's expert witnesses relies heavily upon a factor 
which another denigrates. Whose word, if either, is to be accepted? 

The effect of their contradictions must be weighed in our final deter- 
mination. 

Our final comment upon the testimony of Witmess Johnson concerns 
consistency. In this proceeding, as noted previously, he testified that 
the cost rate of equity was 10.5 per cent and that a fair rate of return 
was no less than eight per cent. In another recent proceeding, he 
testified to a cost rate of equity capital of 9.5 per cent and a rate 
of return of 7.5 per cent (Public Service Commission of Maryland, 

Order No. 55699, Case Nos. 5902 and 5904). We are aware that no two 
telephone companies, even Bell System companies, are exactly alike. But 
we cannot see how a witness, when testifying in two states or jurisdic- 
tions and using the same data, i. e., the same embedded lcost rate of 
debt and a cost rate for common equity based upon 4. T. & T. and the 
game capital structure, can arrive at different conclusions, One might 
attempt to justify this on the ground that one jurisdiction calls itself 
a "fair value" state. But, when the fair value adjustment to rate base 
is equal to less than one per cent of the net book cost, the different 
conclusions are hardly qualified by reliance upon 2 "fair value" distinc- 
tion. This prompts the Commission to wonder if there may not be some 
overstatement of the cost rates put forth by this witmess. 


Intervenors' Presentations 

Intervenor TUA presented three witnesses on this subject, none _ 
of whom was an expert on rate of return or even familiar with its con- 
cepts. All three were members of stock brokerages amd had knowledge of 
the performance and prospects for the common stock of AL T. & T. 


One of the witnesses did not estimate the cost of common 
equity to A. T. & T., the others estimated it to be mear three per 
cent. This cost rate was imputed to the latest isswe of common stock 
by taking the dividend rate and dividing it by the offering or market 
price. In sum, TUA did not present any data pertafming! to the rate of 
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return or the cost rate of equity capital not previously available to 
this Commission. We cannot say it was uninformed, but its value in 
helping us reach a conclusion as to the proper and reasonable cost rate 
of equity capital and the fair rate of return is negligible. 


. Intervenor GSA presented as its witness, James: K. MacIntosh, 
a familiar figure in rate proceedings, who has been testifying on 
cost of capital and rate of return for some fifteen years and is 
recognized as an expert in these as well as related areas of public 
utilities. 


Witness MacIntosh testified that the fair rate of return to the 
Applicant was 6.25 per cent, the same percentage found by this Com- 
mission in 1954. To arrive at this conclusion he submitted an exhibit, 
consisting of thirty-four schedules of economic and financial data. He 
also contended that the cost rate of equity capital could be determined 
from an exhaustive study of the dividend/price ratio or dividend yield 
that shareholders have been receiving over the past fifteen years and 
the dividend payout ratio for the past forty years. Based upon average 
current and past dividend yields, he stated that the indicated cost rate 
of equity capital was between 4.72 per cent and 4.76 per cent. And 
based upon the test he applied as to investor expectation for the 
future, he used 5.5 per cent as the dividend/price ratio for his fair 
rate of return computation. Coupled with a 75 per cent dividend 
payout ratio, based upon the average for the period 1947-1962, and 
allowing ten per cent for cost of flotation and pressure, he arrived 
at an equity cost rate of 8.14 per cent. By applying a twenty-five 
per cent absorption ratio to the cost of debt, thus seventy-five per 
cent to the cost rate of equity, he arrived at his capital costs of 
6.24 per cent which he romded to 6.25 per cent as the fair rate of 
return. 
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There are several serious shortcomings in Witaess MacIntosh's 
testimony that tend to lessen its probative value. For one thing, he 
concluded that the Applicant is as good an investment opportunity, if not 
better, than the Bell System as a whole (Tr. 1960). His schedules and 
testimony do not wholly support this. True, an analysis based upon the 
years 1930 to 1933, during the great depression, shows the Applicant to 
be more stable; but the data for the latest decade show the converse in 
many respects. Moreover, the witness testified that it is unlikely that 
we will ever experience another economic depression of such severity due 
to built-in safeguards in the economy and the fact that telephone usage 
has become ingrained into our way of life; and, therefore, the volatility | 
of the statistics presented will be less (Tr. 1959,2110)., Thus his 
reliance upon the depression experience must be discounted when comparisons 
between the Applicent and the Bell System are made. 5 


Another shortcoming was the witness' complete reliance upon 
dividend yield to reach an estimate of the cost rate of equity capital. 
We agree that investors in common stock are buying dividends, and we consider 
this important. But we cannot concur in the idea that investors are 
unconcerned with total earnings of a company and their ultimate effect 
upon those same didvidends regardless of the dividend payout ratio. A 
common stock investor purchases the earnings of the company into which he 
buys. The dividend paid from those earnings is established by the company's 
officers and is subject to change at any time, depending upon the earnings — 
of the company at any given moment. Thus the amount retained by the 
company may not be too important at any given moment, but) the total earnings 
are; and, to this extent, reliance upon a given dividend rate for the future 
cannot be supported to the extent desired by the witness., The Commission 
does note that the record of dividend payments by A. T. & T. has been 
long anJ steady; and we cannot overlook this in ascertaining a cost rate 


of equity applicable to the Company. 


Witness MacIntosh suggested in Schedule No. 25 of GSA Exhibit 
No. 1, which he introduced, that the payout ratio had a direct effect 
‘upon the earnings/price ratio of common stock and that this relationship 
proved true for all common stocks. In various rate proceedings this same 
proposition has been put forth and proven by standard statistical methods. - 
Here, however, the schedule pertained only to the Dow-Jones Industrials. 
The critical comments made previously about comparing industrials with 
utilities apply here equally. And, in addition, the witness conceded 
that this schedule had neither materiality to utilities in general nor to © 
A. T. & T., specifically (Tr. 2059). We concur in this assessment. 


In an abortive attempt to discredit the witwess' approach and 

’ demonstrate that he changed his exhibit to suit his own ends, the Applicant 
introduced an exhibit (Applicant's Exh. No. 44) sinilar in make-up to 
Schedule No. 25. The exhibit, which was introduced on cross—examination 

of Witness MacIntosh, and later sponsored by the Applicant"s Comptroller 
upon rebuttal, purported to show, contrary to Witness MacIntosh's claim 

for Schedule No. 25, that for the utility industry the earnings/price 

ratio actually increased as the payout ratio increesed. The main difference 
‘between the two exhibits is that the Applicant's was made up of a so-called 
least-squares line from the Dow-Jones Utilities earnings/price ratios and 
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payout ratios. When the exhibit was offered by Applicant's Comptroller, 
he was advised that it might be a misleading use of statistics. The ~ 
Applicant objected strenuously, stating that, for purposes of impeachment, 
it was free to make use of whatever material was at hand even though it 
was statistically invalid. When questioned, the Company Comptroller 
stated that no tests were made to see if the so-called least-squares line 
was a proper interpretation of the data. He stated that, although the 
Applicant's exhibit 'was computed accurately, he could neither testify 
that it was best fitted nor that it was consonant with elementary 
statistical methods for proving that the least-squares line showed a valid 
correlation of the data. The Commission reserved ruling upon a motion to 
strike Applicant's exhibit, but subsequently admitted it for whatever it 
might show. In our opinion Applicant's Exhibit No. 44 is a gross misuse 
of statistics and offers nothing in the way of impeachment to Witness 
MacIntosh’s contention, and may confirm it. : 


A final comment on the testimony and exhibits of Witness MacIntosh 
_ coacerns his statement that, in relating the average dividend/price ratio 
for A. T. & T. to the average payout ratio, different periods of time 
could be used to obtain a cost rate of equity capital (Tr. 2156). We 

cannot agree. In relating matters temporally, consistency is imperative 
and resort to periods of time of differing durations does not comport. with 
the concept of consistency. Nevertheless, in reaching our decision as to 
the proper cost rate of equity capital for the Applicant, we will weigh 

and consider the evidence offered by him. 


Commission Staff Presentation = 


The Commission Staff presented two witnesses, one of whom 
offered testimony and conclusions regarding a fair rate of return and the 
other presented a rebuttal to a portion of Applicant's presentation. 


The first witness was Dr. Lionel Thatcher, a professor of 
Economics at the University of Wisconsin and an expert in the field of 
public utilities. Witness Thatcher has had wide experience in presenting 
testimony before regulatory bodies on the subject of rate of return. 


This witness based his findings as to an appropriate cost rate 
of equity upon the experience of A. T. & T. earnings/price and dividend/price 
ratios for the period 1946 to 1962, inclusive. He also computed such items 
as the growth in the number of shares of common stock, the annual rate of 
increase in dividends per share, the ratio of earned surplus per common 
share to the dividend rate per share, and the dividend/net proceeds ratio 
on issuances of common stock. Combining all of these factors into a 
mathematical formula developed by the chief of the accounting section of 
the Wisconsin Public Service Commission, he derived a cost rate for common 
equity capital applicable to the Company of around eight per cent. To 
allow some “elbow room" he increased this to 8.25 per cent for computation 
of his fair rate of return. 


In arriving at his conclusions, Witness Thatcher also presented 
data concerning the return on capital earned by the Potomac Electric Power Co., 
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Washington Gas Light Co., A. T. & T., the associated Bell System Companies, 
a group of the larger independent telephone utilities, Class A & B Electric 
Utilities, and a selected group of 20 large electric utilities. Based 
upon all this data and his expert opinion, Witness Thatcher arrived at 
a fair rate of return for Applicant between 6.25 per cent and 6.50 per cent. 


In one respect, Witness Thatcher's presentation is subject to 
the same criticism placed against Witness Friend's mathematical approach 
in determining cost rates for equity capital. We need not; repeat the 
details here. In short, not only do we doubt that investors use such 
formulae to determine whether a particular stock will fulfill their 
expectations, but we agree with Applicant's counsel when he said that the 
formula of Witness Thatcher, like Witness Friend's, was a tautalogy 
(Tr. 2342). Moreover, some of the data used to compute the final answer 
for the cost rate of equity capital was based upon a judgnient which was 
not entirely supported by the facts of experience. 

| 

Although we cannot agree with Witness Thatcher's method of _ 
computing a cost rate for equity capital, much of the data presented by 
him has merit and will be given consideration in our final determination. 

| 

The Staff's last witness was William Beranek, a professor of 
commerce at the University of Wisconsin. He was called to shed light 
upon the propriety of the mathematical calculations used by Witness Friend 
in his formula (Applicant's Exh. No. 18). Witness Beranek, however, could 
neither refute the mathematics nor dispute the formula as such. Witness | 
Beranek's other testimony, viz., that if the growth record ceases in a 
fifteen-year period, the cost rate of equity capital would decline to 
much less than the current rate or the rate calculated with infinity as 
the horizon, has no bearing upon the problem now before this Commission. 


Though Witness Beranek could not successsfullly challenge Witness 
Friend's calculations, in our opinion it was not necessary inasmuch as 
these calculations were impugned by the testimony of tthose who purported 
to support then. ! 


: In computing the cost rate of equity capital, it should be borne 
in mind that A. T. & T. has invested over $135,000,00@ of equity capital 
in the Applicant, and the Applicant has paid a returm upon that investment. 
The pertinent facts relating to this aspect are that A. T. & T. pays the 
Applicant $20 per share for common stock issued. Applicant in turn pays 
dividends of $1.20 to $1.40 per share to A. T. & T. Om ainet proceeds or 
dividend yield basis, the cost to the Applicant is armund)six to seven 
per cent. Even allowing ten per cent for such items. # cost of flotation 
and pressure, though nonexistent here, that would only raise the cost 
to e maximum of 7.77 per cent and this is based upon a dividend rate 
established by the directors who are responsible to the sole stockholder 
for paying such a high rate. This dividend rate is mot solely related to 
the earnings, as the high payout ratio for the past fw years indicates. 
It should be noted, however, that no regulatory body» ‘including this one, 
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is responsible for the maintainance of a dividend rate that is under the 
sole discretion of management. 


In view of the foregoing, and after making allowance for the 
weaknesses and unsupported conclusions of the witnesses, we conclude that 
the cost rate of equity capital applicable to the Company ranges from 7.75 
per cent to 8.25 per cent. This conclusion is reached with the realization 
that it is the duty of this Commission to take cognizance of all material 
facts relevant to the particular situation of 2 utility company under its 
jurisdiction. Because of the close relationship among all Bell System 
companies and the ability of any one component to rely upon the cooperation 
of A. T. & T. for capital, credit, mamagement, and various other business 
functions, the risks accruing to any one component company are reduced. 
For these reasons the conclusion advanced above is, in our opinion, fair 
to Applicant and its sole stockholder, A. T. & T. 


CAPITAL STRUCTURE 


Having determined the cost of both debt and equity capital, we 
come to another major question - to what capital structure should they be 
applied. This, too, is one of the vexing problems faced by regulatory 
commissions in aBell System operating company rate case. Commissions 
differ in the resolution of this problem. Some have applied the capital 
structure oi the subsidiary operating in the jurisdiction fixing the rates. 
In this case, no one contended that this Commission should adopt the 
Applicant's capital structure of 15 per cent debt and 85 per cent equity. 
We also consider this capital structure unrealistic and its application 
improper. 


Applicant's Presentation 


A number of commissions have used the capital structure of the 
Bell System. In substance, the Applicant's witnesses advocated this and 
urged the Commission to adopt a capital structure of 35 per cent debt and 
65 per cent equity. Applicant's witness Conrad stated that the Bell 
System had to keep a debt ratio between 30 and 40 per cent in order to 
maintain a high credit rating (Tr. 231) and concluded that the proper 
capital structure for the Applicant (one which equates the Bell System 
capital structure) was 35 per cent debt aad 65 per cent equity capital. 
We agree with the witness’ opinion that the Bell System must maintain 2 
high credit rating, but we are unable to understand from the testimony how 
other utilities with much more debt and fixed charge capital have maintained 
optimum credit ratings. . 


Moreover, Witness Conrad's exhibits reflect that his opinion 
does not square with the facts. Applicant's Exhibit No. 8 shows the high 
grade bond yields for the period 1920 to 1963, inclusive. Applicant's 
Exhibit No. 10 purports to show that investors downgrade Bell System bonds 
when the debt ratio goes above 40 per cent because they deviate from the 
Moody's AAA and AA bond yield indices. True, the line dencting the average 
yield of Bell System bonds does deviate from the line representing the 
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yield on AAA bonds, but that deviation never approximates more than 8 

per cent; and the other so-calied high grade bond yield index, the AA's, 
deviates to a much greater extent. dad Witness Conrad measured the deviation 
against a combined high grade bond yield index, his results would have 

been much different from those shown. And Applicant’s Exhibit No. 8 

bears this out. For during the very years when the Bell System was being 
downgraded by the investor, according to Witness Conrad, the yield on 

its bonds, i. e., their cost, was right in line with the Moody’s High 

Grade Utilities and High Grade Industrials as shown on this exhibit. 


None of the other witnesses for Applicant testified on the matter 
of a proper capital structure. Witness Johnson, however, did adopt.a 
35 per cent debt ratio as proper in his testimony regarding a fair rate 
of return. 


Intervenor's Presentations 


There are also Commission rulings which erect a hypothetical 
capital structure based on expert testimony. In this case, the evidence 
offered by GSA and the Staff apparently urge such treatment. GSA Witness 
MacIntosh hypothesized a capital structure by using the absorption ratio 
method, i. e., the ratio of interest costs to gross income. He concluded 
that the absorption ratio should be 25 per cent, or, in other words, that 
the gross income should be four times as large as the interest payments 
of the Applicant on its bonded indebtedness. Then, based upon his determina- 
tion of the combined cost rates for debt_and equity capital, the resulting 
capital structure proposed by the witness was 42.5 per cent debt capital 
and 57.5 per cent equity capital. 


Witness MacIntosh also attempted to show that the embedded cost 
rate of debt for A. T. & T. was applicable over a wide range of debt ratios 
through a correlation of bond yields to the per cent gross income 
required for debt, to the debt ratio, and to the times charges earned for 
a group of eleven Bell System companies during the period! 1949 to 1962, 
inclusive (GSA Exh. No. 1, Schedules 7, 8 and 9). His conclusion was that, 
even though the average debt ratio of the Bell System during this time was 
slightly less than 38 per cent (Tr. 1942), the cost rate could be used 
for a range of debt ratios from 20 to 50 per cent without an appreciable 
rise in yields (Tr. 1942). We cannot accept this portion of Witness 
MacIntosh’s testimony as being based upon fact. It stands to reason that 
since the current cost rate of debt capital is higher than the embedded 
cost rate; by the witness' own testimony, the increase in the debt ratio 
would raise the total cost rate of debt capital to Applicant or anyone 
else similarly situated. 


Staff's Presentation 


Witness Thatcher, testifying for the Staff, presented a 
comprehensive study of the capital structure and bond ratings of the 
Applicant, the Bell System, Class A & B Electric Utilities, and a group of 
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25 larger electric utilities. He then compared the amount of coverage 
of bond interest and total fixed charge coverage to show that the Bell 
System ranked higher than any other group. Witness Thatcher then pointed 
out that the difference in interest costs or yields for variously rated 
bonds was very small —- only 6 basis points between AAA and AA rated 
bonds, and 19 basis points between AAA and A rated bonds for the year 
1962; and only 7 and 23 points difference for the same groups over 2 
17-year period - 1946-1962, inclusive. And with the effect of income taxes 
upon the interest expense, any difference between the variously rated bonds 
becomes even smaller. Thus, the argument that high grade credit ratings 
are necessarily the result of low debt ratios does not conform to the facts. 
While this witness considered a 40-60 debt ratio appropriate, he believed 
a capital structure with 45 per cent debt end 55 per cent equity would 
not appreciably influence the Company's ability to market its securities. 
As the witness observed, "such a capital structure is within the range of 
sound corporate finance” (Tr. 2231). ; 


While we'clearly recognize that the composition of the capital 
structure is a matter for the utility's management to decide, and that 
a utility has a right to maintain a low debt ratio for its own purposes, 
we also perceive that it is our duty in rate-making proceedings to ignore 
any capital structure which is not conducive to the lowest cost of 
service that is consistent with a sound financial posture. See Re : 
Chesapeake & Potomac Telephone Company v Public Service Commission, 201 Md. 
170, 97 PUR NS 50, 93 A(2d) 249 (1952). 

In view of all of the evidence presented, we are of the opinion 
that a hypothetical capital structure of 40 per cent debt and 60 per cent 
equity should be applied to the Applicant. In our judgment this capital 
structure, when applied to the cost of debt and equity, will amply afford 
sufficient earnings to pay a reasonable dividend and allow an increment 
for surplus. We, like other regulatory commissions, are impressed with 
the uniqueness of Bell System financing - an internal arrangement which 
is weighed in favor of stockholders and against consumers. With a low 
debt ratio not only is the ratepayer burdened with the higher cost of 
equity but he is also denied the benefit of tax savings. 


It is our further opinion, based upon its earnings record and 
proven ability to raise capital, that such a capital structure is 
conservative for the Applicant and the Bell System as a whole. With the 
cost of capital based upon this capital structure, it is our considered 
opinion that A. T. & T. will have no difficulty in attracting future 
capital at reasonable rates. As Counsel for Applicant pointed out, and 
we agree, issuing convertible debentures is not issuing debt capital 
(fr. 2076). Thus, the Bell System has never really had a debt ratio as 
high as it contends and cannot know the effects of one until it issues 
more non-convertible debentures or first mortgage bonds. It is for this 
reason, in addition to the foregoing, that we conclude as we do. 
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FAIR RATE OF RETURN 


Having determined the cost rate of debt capital, the cost rate _ 
of equity capital and the proper capital structure for Applicant, we must 
combine these three elements into a fair and reasonable rate of return 
for the future. 


Based upon all of the evidence and testimony, and taking into 
account that the increase in the debt ratio under our finding of a 
hypothetical capital structure will raise the total cost yate of debt to 
a small degree, we determine that the fair rate of return to Applicant 
is in the range of 6.25 per cent to 6.40 per cent. 
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We have previously stated that, in making our determination of 
a fair rate of return, certain disallowances would be made for such 
practices of Applicant that may have a direct bearing upon its ability 
to earn at reasonable levels. In view of this, we are of the opinion 
that the Applicant's rate of return should be set at the lower end of the 
range of reasonableness determined above and we will allow earnings for 
the future at a 6.25 per cent rate of return. This return will allow 
Applicant sufficient earnings to service its debt capital, pay reasonable 
dividends to its shareholder, add to earned surplus and continue to attract 
capital at reasonable rates in the future as it has so well done in the 
past. Moreover, in our opinion, this rate of return will) allow the 
Applicant to earn at levels within the range determined above through 
diligent control over its expenses and future investment policy. 


CAVEAT | 
| 5 

Several matters have been raised in the course of this proceeding 

which are of concern to the Commission. First is the NARUC - FCC Separations 

Manual, which, in our opinion, is weighted in favor of interstate operations 

' and thus works against the local or intrastate consumer. Changes to give 

equal weight to the two services are needed and should be! forthcoming. 

Unless such changes are made, more than mere criticism will be warranted. 


Second is the License Contract Fse paid by &pplicant to the 
A. T. & T. for various technical, administrative and financial services. 
Although the fee for these services is not predicated upon value or cost, 
and fluctuates with each change in revenue, this Commi:ssion, like many 
others, has traditionally considered it reasonable Nometheless, it would 
appear incumbent upon the Applicant to initiate accoumting procedures which 
reflect the actual cost of the services rendered. 


Third is the matter of liberalized deprecfation. We are not 
entirely persuaded that the disadvantages of changing, accounting procedures 
outweigh the advantages of having available for current use large sums 
of money resulting from the deferral of federal income taxes. Although 
we are not convinced of our authority to compel the use of Section 167 of 
the Internal Revenue Code by Applicant, many independent ‘telephone compenies 
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and the Western Union Telegraph Company which use the same system of 
accounting as the applicant, have taken advantage of the available options 
under the code. The availability of cost free capital would apparently 
benefit both Applicant and its subscribers. 


Finally, there is the matter of excess plant capacity. Although 
the evidence does not support an affirmative finding that there is excess 
spare capacity, the Commission believes that a more adequate and substantial 
record could demonstrate that management may not have been altogether prudent. 

FINDINGS 


Based upon the record made in these proceedings and the foregoing 
analyses and considerations, this Commission finds that: 


1. The Applicant's adjusted average rate base for 1964 is 
$142,525,764; 


2. The 1964 adjusted net operating income of the Applicant 
is $8,185,302; 


3. The rate of return on the Applicant's current level of 
earnings is 5.74 per cent; 


4.  The'1964 end-of-year rate base is appropriate for 
determination of the Applicant's future revenue requirements, and the 
adjusted 1964 end-of-year rate base is $148,313,000; 


5. The rate of returmm for the Applicant on this adjusted 
end-of-year rate base is 5.52 per cent; 


6. A fatr and reasonable rate of return is 6.25 per cent; 
. 7. ‘The Applicant is entitled to an increase of $1,084, 700 
in net operating income, which, before taxes, amountsto an increase of 
$2,196,000 in gross operating revenue. 


ORDER 


It is ordered: 


Section 1. Thet The Chesapeake and Potomac Telephone Company 
be, and it is hereby, directed to submit to this Commission for its 
consideration proposed schedules, with supporting cost data, designed to 
produce approximately $2,196,000 additional gross operating revenues on : 
an annual basis in accordance with the findings and conclusions accompanying 
this order. 
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Section 2. That copies of the proposed schedules required by 
Section 1 hereof be served upon the parties of record in this proceeding | 
at the time of filing with this Commission. 


A TRUE COPY: By the Comission: 


Chief Clerk. Joseph S. Greco, 
Executive Secretary. 


PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 
Order No. 4899 a ARS 


February 18, 1965 


IN THO MATTER OF ) 


) 
Application of THE CHESAPEAKS AND POTOMAC )P. U. C. No. 3718 
TELEPHONE COMPANY for authority to Increase. )Formal Case No. hou 
Its Existing Schedules of Tariffs and Rates. ) 


Order Correcting and Clarifying Opinion and 
Amending Findings and Order in Formal Case No. 9k 


In consideration of the Motions for Reconsideration, filed 
jn Formal Case No. 9h by the several parties of record, the Commis- 
sion corrects and clarifies its opinion and amends its findings and 
Order in the following respects: 


- Section 1. Findings numbered 2, 3, 5 and.7 on page h1 of 
Order No. 887 are amended to read: 


2.' The 196 adjusted net operating income of the 
Applicant is $8,157,131; 


3.1 The rate of return on the Applicant's current 
i evel of earnings is 5.72 per cent; 


5. The rate of return for the Applicant on this 
adjusted end-of-year rate base is 5.50 per 
cents 


7. The Applicant is entitled to an increase of 
| $1,222,900 in net operating income, which,. 
before taxes, amounts te an increase of 
$2,346,900 in gross operating revenue. 


Section 2, Section 1 of Order No, 4887 at page hl is 
amended to read: 


That The Chesapeake end Potomac Telephone Company be, 
and it is hereby, directed to submit to this Commission for 
its corisideration proposed schedules, with supporting cost 
data, designed to produce approximately $2,346,900 additional 
gross operating revenues on an annual basis in accordance with 
the findings and conclusions accompanying this order. 
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Section 3. The statement of the 1196), Intrastate Net Earnings- 
Adjusted" (Order No, 4887, p. 2),) is corrected to read: 


Net operating income-based on % 

five months actual $7,760,774 
Add, Total rate case expense included in 

above ($9,527 + 0.76%) 23,382 
Subtract, Rate case expense applicable to 

current year (1/5th of $82,690) | — 16,538 
Add, Expenses assaciated with ANI Plant 

Investment Eliminated 52,2h0 
Add, Amortization of Unfunded Reserve 

Liability Eliminated i . 230, 880 
Add, Amortization for 196) ef Investment 

Tax Credit | 129,162 
Add, NARUC Income Tax Adjustment 129,162 
Subtract, added Federal and D, C. Inceme 


Taxes |» 192,232 
Adjusted Net Operating Income $8,197,132. 


These amendments are made to correct the inadvertent 
omission of the District of Columbia Gross Receipts Tax in computing 
the increased amount of gross operating revenue required to bring the 
Company's net earning to the allowable level, and to correct the com- 
putation of the amortization ef the rate case expense. 


| 
Section h. On pages 16-17 of Order No. 4,887 the Commission 
stated: 


"Ordinarily a presumption arises that the prices paid by a utility 
for plant, equipment and supplies are fair and reasonable. But 
the situation presented here requires the closest scrutiny, and the 
Applicant must assume the burden of producing evidence to show 

that Western Electric's prices are reasonable: 


| 
"Nevertheless, though the Applicant has not carried its burden of 
persuading the Commission that Western Electric's prices and profits 
are reasonable, we cannot assign, as GSA urged, any dollar disal- 
lowance. 


Me have reached a crossroads. We cannot affirmatively find that 
the prices of Western Electric are reasonable, Nor has the Commis- 
sion been given a method by which the unreasonableness of the 
prices can be determined and properly adjusted." 


The Commission concludes that these quotations clearly indicate 
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its position. With respect to the reasonableness of Western Electric, 
Inc. prices, the Applicant had the burden of proof. This required the 
Applicant to bring upon the record evidence sufficient to support an 
affirmative finding that these prices were reasonable. In our judg- 
ment the Applicant failed to carry its burden. Consequently, no 
affirmative finding of reasonableness could be entered. = 


Section 5. On page 11 of Order No. 1,887, the Commission, in 
commenting on GSA's position relative to methods proposed for treat- 
ment of the Investment Tax Credit, observed: 


"Their position was that the method known as current year flow- 
through should be followed." 


A review of the record discloses that GSA did not urge the 
adoption of the current year flow-through method, but presented it as 
an alternative. 


Section 6. The Commission's Order No. 4,887, dated December 
22, 196, entered in Formal Case No. oh, except as heretofore modified 


and clarified by this Order is affirmed and the several motions for 
reconsideration are in all other respects dismissed. 


A TRUE COPY: By the Commission: 


Joseph S. Greco 
Chief Clerk. Executive Secretary. 
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PUBLi. SERVICE COMMISSION OF THE DISThicT OF COLUMBIA 
JA8s B 


| April 19, 1965 


IN THE MATTER OF 
| 
Application of THE CHESAPEAKE AND P. U. C. Now 3718 
POTOMAC TELEPHONE COMPANY for Formal Case No. 494 
Authority to Increase its Existing 
Schedules of Tariffs and Rates. 


Commission Memorandum re Phase IT 


The Commission rejects the rate proposals of The Chesapeake 
and Potomac Telephone Company submitted in Phase II of this proceeding 
and invites revisions along lines not inconsistent with views now 
briefly expressed. 


By statute, the Commission has the duty of eee utility 
rates that are fair and reasonable, which, in the broad sense, means 
fair and reasonable to both the utility aa the public. In Phase I of 
this case the Commission found that the over-all earnings were below 
what constitutes a fair rate of return, and accordingly directed the 
Company to submit specific consumer rates which would produce the amount 
of revenue determined to be necessary, 


Like the over-all rate of earnings, consumer rates must be 
reasonable, not only in amount, but in relation to each | ober in con- 
‘sideration of the class of service and customer. 

The Company has submitted certain consumer rates, but has not 
supported them with any cost data except with respect to certain supple- 
mental items, minor in volume and importance. The Company contends that 
such consumer rates mist be based upon value and that they always have 
been and that they should continue to be. Moreover, to develop cost 
data related to the various classes of service would be'a tremendous and 
costly undertaking and would produce questionable results. 

| 

The Commission is thus faced with the problem of establishing 
consumer rates without any knowledge of the underlying costs. While 
recognizing that consumer rates cannot be precisely based upon costs, 
to expect that such rates should be based solely upon the Company's 
estimation of value, unsupported in any way, is even less desirable, 
Fair and reasonable rates should be founded upon cost, and tempered with 
sound judgment to establish an equitable relationship between the various 
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rates as they apply to different classes of customers and degrees of 
service. Lacking such a foundation, it might well be that rates appli-~ 
cable to one or more classes of service will not be compensatory ‘and 
will result in one class or group of customers subsidizing another. 


The Commission does not believe that unsupported estimates of 
value meet the proof necessary to satisfy the statutory requirements 
that rates mst be fair and reasonable in relation to each other, 


It has been found, however, that the present earnings are below 
& fair and reasonable return and revenue relief is required. It is also 
@ matter of record that a study designed to evidence cost relationship 
tween classes of services and customers will require considerable time. 
To wait for the conclusion of such a study before authorizing rate relief 
would not be proper in view of the continuing need of the Company for 
adequate earnings and the amount of revenue increase authorized. 


In the instant case and under present circumstances, we will 
presume that a reasonable and just relationship exists between the 
current rates in the absence of any showing to the contrary. Accordingly, 
the Commission finds that the proposed distribution of increases between 
classes of service (residential and business) is not unreasonable. 


The Commission does not approve of certain proposed changes 
which entail not only a change in rate but a change in policy, and 
therefore rejects (1) the proposed elimination of the Two-Party Flat 
Rate residential service, (2) the proposed elimination of additional 
message unit charges to eight zones on the fringe of the Washington 
Metropolitan Area as set forth in the filing, and (3) the proposed 
establishment of one rate for all types of new service installations ? 
regardless of the number of stations and extensions that may be required 
to be installed, 


The last two items above constitute an enlargement of a 
policy of one flat rate for a service so that the spectrum of customers 
covered is broadened, thereby increasing the number and degree of 
inequities between customers inherent in any flat rate. The Commission 
is of the opinion that flat rates are desirable to a degree, but not to 
an extreme, and particularly when the enlargement thereof results in 
increased charges to those who will receive no actual benefit. 


=e 


In accordance with the above, the Company is requested to 
submit for approval a schedule of rates which will produce approxi-~ 
mately $2,346,900 in additional gross revenue. 


A TRUE. COPY: By the Commission: 


Joseph S. Greco 
Chief Clerk Executive Secretary 


PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 


Order No. 4976 % A ae 


August 2, 1965 


IN THE MATTER OF 


Application of THE CHESAPEAKE AND P. U. C. No. 3718 
POTOMAC TELEPHONE COMPANY for Formal Case No. 494 
Authority to Increase its Existing 

Schedules of Tariffs and Rates. 


FINDINGS AND ORDER 


On April 19, 1965, the Commission issued "Commission Memorandum 
re Phase II" in’ which it rejected the rate proposals of Applicant, filed 
on March 25, 1965, and invited revisions consistent with certain princi- 
ples and guidelines. On July 26, 1965, Applicant filed its revised rate 
proposals (Applicant's Exhibit A, Revised 7/23/65). On duly 28, 1965, 
the conformity of these proposals with the Commission's memorandum was 
considered in conference with Applicant, Counsel for General Services 
Administration, and Gordon M. Shaw, appearing pro se. No objection was 
raised that the revised rate schedules failed to carry out the Commis— 
sionts directive relative to Phase II of this proceeding. 


As compared to Applicant's initial rate proposals, filed on 
March 25, 1965, the revised rates reduce the monthly charge for 
individual flat rate residence service by 5 cents and the monthly basic 
charge for individual message rate business service by 15 cents. In 
addition, the charges for the installation of residential telephones were 
revised to conform with Commission's views. Also, consistent with our 
views, Applicant will continue the two-party flat rate residential 
service and the message unit charges to eight zones on the fringe of 
Washington, and will abandon its initial proposal of one rate for all 
types of new installations. i 


The Commission finds that Applicant formulated its initial 
and revised rate proposals with the following considerations in mind: 
the objective of providing a fair distribution of charges among the 
various service classifications in accordance with the necessity, 
usefulness and relative values of these services to the consumers; the 
goal of encouraging maximum economic use and plentiful availability of 
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communications services to the public; and the goal of producing rates 
that are easy for the public to understand and convenient for the Com- 
pany to administer. The Commission is convinced that the revised rate 
proposals satisfy these objectives, standards and criteria. 


In evaluating the proposed rates, as amended, the Commission 
compared them to existing rates which have encouraged telephone develop- 
ment within the District of Columbia. These current rates have existed 
unchallenged for some eleven years. It 3s therefore significant that 
the revised rates will distribute the. authorized increase in Applicant's 
revenues between classes of service in percentages which closely 
approximate the percentage distribution of revenues between classes of 
service under existing rates. In the absence of any evidence that either 
the existing rates or the proposed rates are unreasonable in relation to 
each other, the Commission considers the similarity of revenue distri- 
bution to be a positive factor in establishing that the proposed rates 
are fair, reasonable and non-discriminatory in the sense that one class 
of user is not unduly preferred to the detriment of another. 


After carefully considering the Applicant's proposed rates 
and the record in this proceeding, the Commission finds and concludes 
that the schedule of rates filed July 26, 1965, is reasonable, fair 
and just and should be approved. Therefore, 


IT IS ORDERED: i 

Section 1. That the exchange rates and charges submitted by The 
Chesapeake and Potomac Telephone Company on July 26, 1965, and attached 
hereto as an Appendix, be, and they hereby are, approved. 


Section 2. That the rates and charges shown in the Appendix 
attached hereto become effective as of August 7, 1965. 


Section 3. That the following Exhibits of the Applicant be made 
a part of the record in this case: 


Exhibit A revised 7/23/65; 
Exhibit II-2 revised; and 
Exhibit II-6. 


A TRUE COPY: By the Commission: 
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Pa é 
Vinal Lec 
; Joseph S. Greco 
Acting Chief Clerk Executive Secretary 


THE CHESAPEAKE AND POTOMAC TELEPHONE COMPANY 
: 930 H STREET, NORTHWEST =e 


“P: a) 
WASHINGTON, D.C. 20001 3 % A $ > 


AREA CODE 202 


oe 


v 2 
STUART D. HARTER 
DENERAL COMMERCIAL MANAGER July 2 6, 19 65 een 


Dear Mr. Chairman: 


As requested by the Commission, The Chesapeake and Potomac 
Telephone Company has filed today amendments to its proposed tariffs in 
Formal Case No. 494. 


As compared to the Company's proposed rates filed on March 26, 
1965, the amended rates reduce the monthly charge for individual, flat- 
rate residence service by 5 cents and the monthly basic charge for individual 
message-rate business service by 15 cents. In addition, the charges for 
the installation of residential telephones have been revised to conform with 
the Commission's views. 


The amended rates will result in a distribution of increases 
between classes of service which closely approximates the percentage 
distribution already considered and approved by the Commission. 


The Company has formulated the current rate proposals bearing 
in mind the following considerations: the objective of providing a fair dis- 
tribution of charges among the various service classifications in accordance 
with the necessity, usefulness and relative values of these services to the 
consumers; the goal of encouraging maximum. economic use and plentiful 
availability of communications services to the public; and the goal of pro- 
ducing rates that are easy for the public to understand and convenient for 
the Company to administer. 


The Company believes that the amended rates fully meet the fore- 
going objectives which have been fully explored upon the record in formal 
hearings. Therefore, and upon this basis, the Company requests the Com- 
mission to approve these rates and make the requisite statutory findings of 
fairness, justness and reasonableness. 


Respectfully submitted, 
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THE CHESAPEAKE AND POTOMAC TELEPHONE company 


De) 
PROPOSED RATES AND CHARGES ue 


Sheet. 1 | 


Company Exhibit A, Revised 7/23/65 
Rate Per Month 
Business Residence 
aso : Individual _ Two-Pariy Individual Two-Part 
MAIN STATION SERVICE’ Line - - Line ine "___Line 


Flat Raté = ee en ee 2+ $5.95 6-08 $4.95 5:08 - 


Message Rate ; 
Schedule A - Rae sph ts $7.50 7-65 
Schedule B : (1) 
Schedule C rea 
Schedule E. 
Schedule F . 2 : 
Auxiliary eos 3.25 3.40- 


Semi-Public 8, 65(3) 3-96 


Private Branch Exchange Trunk 


Business First Trunk, each... ... Same as Business Individual Line Messag 
: = Rate - Schedule A. 
Business Additional Trunkeach. . . Same as Business Auxiliary Line 
Inward Dialing Trunk, each. ..... $21. 00 . 
Residence Trunk, each. ........ Sameas Residence Individual Line 
: Flat Rate 


EXTENSION AND PRIVATE BRANCH EXCHANGE ~ |. ° Rate Per Month 
STATIONS OR LINES Goh ee terect ecaanrpe rane aU 


Business, each... . a pal fens eu nee eee . 80 
Residence, each. .... op alsa to tere eee ee . 80° 


PRIVATE LINE TELEPHONE SERVICE 
When all stations on a private line are 
located in the same building and on the 

.same premises, such private line may . tt 
* not terminate in Button Telephone Equipment, | Rate Per Month 


rivate Line Station, each : | | $  .80 


Notes: (1) No longer offered. Existing services to be changed to Schedule A, 
(2) Furnished only for existing subscribers to this service. 
(3) Furnished at Ore rate in pecu or cay guarantee. 


~ 
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PRIVATE BRANCH EXCHANGE 
Button Station Dial System 


. Button Station, in addition to 
charge for PB. X. station, 


4 and 6 Button Sets, each 
- Non-illuminated. 
~ Tluminated. . 


Button Console Dial System (No. 758 Type) 
2 Installation Rate 


Charge Per Month 


Switching Equipment 


40 Station line unit ad B $180. 00 
60 Station line unit 190. 00 


Attendant Equipment 


12 button console, each . 
18 button console, each . 
No. 556 Type Cord Switch- 
board, each . . 


Dial Tie Line Terminals, each 


* Reduces 1/60 each month in service. 


. Rate Per Month 


Termination x 
Charge 


$750, 00 
750.00 © 


Dial Switching Equipment for Cord : eis ' Rate Per Month 


‘Switchboard Dial Systems and No. 
740 Type Key Switchboard Dial 
Systems 


Line finders, Selectors, Connectors 
and Selector-Connectors, each. 


. BUTTON TELEPHONE SERVICE 


Button a eohone Sets and Externally Mounte 
Button Strips (Except 6050 Type) 


button sets, each... . 
4 and 6 button sets, each 
- Non-illuminated. 
luminated. . 


(4) Furnished only in association with existing installations of this service. 
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BUTTON TELEPHONE SERVICE - (Cont'd) | OA | 
Call Director Set and No. 400 Type cee Installation Rate 
Button Telephone Equipment . ; '_Charge Per Month 


First two six-button strips. . . . : $ 20. 00 $ 10.50 
‘Additional strips, each . . : 3.00 — 3. 50 
12 Lamp Strip, each ...... cas k . 0 3. 56 
12 Signal Button Strip, each. . . . ~|| 3. 50 
Speakerphone Set Transmitter Unit. ..: . No Charge 


Tiluminated Button Strips, each 


Six button strip (No, 6050 type). ...-. . ~ = 
-Twelve button strip (No. 6051 type). . 00 ° .0 


0 
0 
. Line Equipment, each line Rate Per Month 
Non-illuminated lines without holding. . . .° “peor _ No Charge (5) 
Non-illuminated lines with holding... . OS 504) 


Illuminated lines without wink holding. 5 | 1,55 
Illuminated lines with wink holding. . . 55 1. 80 


Manual Intercommunicating Lines, each 


Non-illuminated . .....e. ais 5 P 
iabkwweebbrkrek a BR Ae Ah 5 Oe 4S eS 6 oho SFr 


Automatic Signaling Intercommunicating Lines, each | 


These lines are furnished only whén all points of 
termination are in the same building and on the 
same premises and only on the condition that each 
such line terminates at some point in Button 
Telephone Equipment 


Non-illuminated ........ 2. 00 (4) 
Tluvainated. .... os Be She ; SOO 


_ Push Butiza and Buzzer Equipment for ° . Installation Rate 
Local Sig..aling ” Charge Per Month - 


Push buttons, each.. Bs : $ - 3.00% 
Buzzers, each. 5 nA a ‘+ 


* Applies also for move. 


Notes: (4) Furnished only in association with existing installations of this service. 
Furnished only for lines terminating in one button sets, On all other set 
_ furnished ony. in SESEES EOE with existing installati ions of this seryice. 
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SERVICE CHARGES FOR THE ESTABLISHMENT OF a RAR 
OR ADDITIONS TO, BUSINESS AND RESIDENCE 


SERVICE (EXCEPT CENTREX SERVICE) Service Charge 


Service Charges for Units of Primary Service 


Connection of Business main stations or lines, auxiliary 
lines, private branch exchange trunks, tie line termina- 
tions and private line telephone terminations, each... . 


# Connection of Residence main stations and lines, and 
private branch exchange trunks, each. ... 


é Service Charg e for Units of Secondary Service 


Connection of Business or Residence private branch 
exchange, intercommunicating, extension, secretarial 
service stations or line terminations, each. .... 


@ Service Charges for Instrumentalities in Place 
en 8th AO 


When an applicant establishes new service.and the’ 
instrumentalities are in place and connected without aN 
any change being made in the location, style, type or \s 
color of the stations, without any change in line 
terminations or in other equipment, or without any | 
rearrangement of wiring, the Service Charge for 
connecting any or all of 1 these instrumentalities in 


place is the charge for one Unit of Secondary Service. 
Senne ee 


In addition, the appropriate Service 2 Charge applies 
for each of these instrumentalities moved or changed 
at the time service is established. 


When a customer wishes to have reconnected additional 
facilities which have been disconnected and the instru- 
mentalities are in place on the premises, a Service 
Charge applies as appropriate for each termination of 
facilities reconnected, 


¢ Revision in text and rates 
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SERVICE CHARGES FOR MOVES AND CHANGES 
OF BUSINESS AND RESIDENCE ee 


Stati on Equioment and Line peaceesae neces Moved or 


Changed 


@ Service Charge for moving or changing the style, type, 
or color of station equipment, rearranging line termi- 
nations, or rearranging equipment or wiring, except 
as otherwise specified in the Telephone Company's 
applicable tacts, per line termination. ....... 


Note: When the color of a telephone equipped for multiple- 
line selection is changed without changing the style 
or type of the telephone, the Service Charge per set 
is $4.00. (Any applicable nonrecurring charges are 
in addition). 


Switchboards Moved 


Service Charge for moving manual non-multiple switch-: 
- boards, per line termination. ...4.4...-..-. + 


Note: When it is possible to move a manual non- multiple 
switchboard without rearranging line terminations, 
the Service Charge will be based on actual cost not 
to exceed the charge per line termination as specified 
above. 


Switchboards Changed 


Service Charge for changing the style, type or capacity : 
of switchboards, per line termination. ...... 


Other Equipment Changed 


Service Charge for changing all other equipment, except 
as otherwise specified in the Telephone Company's 
applicable tariffs, per line termination. ......... 


MOBILE TELEPHONE SERVICE Installation 
Charge _ 


Primary Equipment for General and 
Dispatching Service, each 


Note: (6) In addition to any applicable termination charges. 
| 


é Revision in text. 


OA > 
Service Charge 


2. 00(6) 


Rate 
Per Month 


$ 25.00 
30. 00 
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PRIVATE LINE TELETYPEWRITER SERVICE ® A 9 pI 


Station Equipment 5 
. 60 and 75 Speed 100 Speed 
Teletypewriters With Type With Type . With Type 

: Bars Box Box : 


Page : 

Auto. Send. and Receive $ 78.00 $ 92.00 $100. 00 
Keyboard Send and Receive. -.-- - 43.00 52. 00 57. 00 
Receive Only 38.00 — 47, 00 52. 00 


Tape d : 
Auto. Send and Receive .- Not Offered 
Keyboard Send and Receive. ..- - 27. 00 
Receive Only. . 18. 00 


Installation Charge - Each Teletypewriter. .. $50.00 


Auxiliary Equipment 


With Type With Type 
Bars Wheel 


Reperforator, Typing 
Without Keyboard -, $ 39.00 $ 39.00. 
Without Keyboard for use in es : 
an automatic sending and 


receiving teletypewriter with 
35, 00 


60 and 75 Speed 


_Automatic Transmitter 
Single Gate (14 Type). 
Single Gate (28 Type) 


Installation Charge per Reperforator : 
or Automatic Transmitter - $50. 00* 


* The installation charge does not apply for an automatic transmitter 
when used to supplement a teletypewriter or a reperforator and 
installed at the same time as the teletypewriter or reperforator. 
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PRIVATE LINE TELETYPEWRITER SERVICE - Cont'd : BAIS 


Station Equipment - Cont'd 
3 Installation Rate 


Other Equipment - 60, 75 or 100 Speed _ Charge Per Month 

| 

Optional Equipment for page automatic 

sending-receiving teletypewriter with fee 

type box for use in lieu of non-typing 

perforator (100 Speed Only) 
Typing perforator . $12. 00% $9. 25 


# The installation charge does not apply for optional equipment installed'at 
the same time as the teletypewriter with which it is associated. 


Control equipment to perform one 

connect-disconnect, operate-restore 

or other activating-deactiviating function 

for unit of equipment controlled. ..... 4,50 


Key to deactive and reactive control 


equiprasnts 2 os mene meyend meeteiel tle 2. 306 1.75 


$ The installation charge does not apply for a key installed at the same time 
as the control equipment. 


Loop jack switchboard with capacity 
for terminating four lines. .....-+-+«' 


Station selection equipment for a page 
teletypewriter with type box 
Basic equipment including a busy 
indicatinglamp .-...---+--- 50. oof 8. 00 


Each selective function. ........- 5. 00% 1. 00 


## The installation charge does not apply for basic station selection equipment 
installed at the same time as the associated teletypewsriter- 


%* The installation charge does not apply for a elective function provided at 
the same time as the basic station selection equipment. 


Sa Mileage 
Lio 
60 and 75 Speed Mileage 


Per 1/4 Mile or fraction thereof. .....- 157 


Minimum charge... +++ eee ce eee ! "3.00 
100 Speed Mileage. -.---++...- Sameas 60 and 75 speed plus 10% 
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Installation Rate Termination 
Guest Dialing Service Charge Per Month Charge* 


eee 


SUPPLEMENTAL EQUIPMENT 


Registers, each. ...------- $ 2.50 $ .60¢ “s - 
Per Group of 60 Registers. ...-. - - $500. 00 
Guest Dialing Arrangement, per : 
Central Office Trunk equipped . . 15. 00 9. 00 
Service Line for one or two i 
Digit Dialing, each. ......--- 10: 00 4.00 


¢ A minimum charge for 30 registers shall apply. 


Message Waiting Service 
Common equipment for each 300 
station.line capacity or fraction 
. thereof .. 1, 500. 00 
Message Waiting Station (in addition 
to charge for a P.B.X. station) 
- 500 Type, each. ....--.- 
- Princess Type, each. .... 


* Reduced 1/60 each month in service. 


; : Installation Rate 
Message Register(7) Charge Per Month 


Registers, each “ $ 5.00 $ .80 
Register control circuit, each 5. 00 1.00 
Totalizing control circuit, each. . . 5. 00 2.25 
Change of Register assignment 

each group of 5 or less circuits... 6. 00 


Make Busy Circuits 


First circuit in each group........ 1.50 
Each additional circuit ina group. .-. : . 25 
Control Key, per group....... -290 
Control Channel to Wire Center, 

aie Extension Line Mileage 
Each Group of circuits installed on = 
the same order. ....-..-.+.--+- 5. 00 - 


Note: (7) Rates for Message Register equipment include a Register Cabinet 
where required. 
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SUPPLEMENTAL EQUIPMENT - Cont'd : gf oT 
Installation “Rate 
_Charge Per Month 
Paging Service Line Connecting Equipment, | = 
. $ 3.50 
Magneto Sets, each. ....-- 


Furnished for temporary installation 
involving private line circuits. .... - 2.50 


Nonre curring Chargé 
| 


- Telephone Sets in Special Colors, | avs 
CA CHa oe eaten : | $25.00 - — Gr 
| 


Installation Charge 


Elevators Sets, each ..-- | $25. 00 


“Cords | Nonrecurring Charge 


Extra Length Cords chall be furnished 
follows: 


Eight Conductors or Less 


9 foot straight cord, each 
13 foot straight cord, each. . 

9 foot spring cord, each,... 
13 foot spring cord, each... 


Nine to Forty Conductors 


9 foot straight cord, each 
13 foot straight cord, each... . 
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SUPPLEMENTAL EQUIPMENT - (Cont'd) . ¥ A 94 


Jack and Plug Equipment (8)(9)(10) Installation Rate 


— Charge . Pex Month 
Indoor Installations : 


_4 conductor jack, Se REY ee ee Lee $ 8.00 
12 conductor jack, ee pinenite 20. 00 


Outdoor Installations 


4 conductor jack, light duty type, 
with weatherproof housing, each. 
3 conductor jack, heavy duty type, 
with weatherproof housing, each. 


Single plug ended cord for use with 
heavy duty outdoor jack 


First 50 feet... 
Each additional 25 feet. 


Bell Cut-off 


At Bell location. . . : ~ eice ee: None 
At other than bell Jocaiion each - Sse sercnats 5. 00* 


* Applies for installation or move 


Notes: (g) The installation charge is in addition to applicable Service 
Charges for line terminations in the telephone jack. 


(9) When a jack is moved in the same building or on the same 
premises, the Service Charges for moving line terminations 
apply in lieu of the installation charge. 


When a jack is changed from one type to another, the installation 
charge applies in addition to the applicable Service Charge. 


A subscriber to Jack and Plug Equipment is required to have a 
minimum of one portable telephone. All portable telephones 
shall be the property of the Telephone Company. 
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SUPPLEMENTAL EQUIPMENT - (Cont'd) oe GA 4 
Installation Rate 
Charge Per Month 


Exclusion Arrangement 


Manual Operation and manual ; 
or automatic restoral. .....-..«+-- $ 5.00% 


* Applies for installation or move. 


Visual Signal Control 
- . 75 


Incoming call signal, per line{1li). .... | 
Line busy signal, per line(11). ieee - | . 60 
= - 60 


Station busy signal, per station . 
Nonrecurring Charge 


' Color Sets 
No Longer Offered 


Handsets black, mounting in color(12), 


This equipment will be provided only for lines which do mote 


Notes: (11) 
appear in button telephone equipment. 


(12). This equipment available upon resuese: The rate for full 
color sets will apply. Reeve 


PUBLIC SERVICE COMMISSION 


OF THE DISTRICT OF COLUMBIA 
CAFRITZ BUILDING 
1625 I Street,, Northwest 
WASHINGTON, D.C. 20006 


COMMISSIONERS STAFF 


“ JAMES A. WASHINGTON, JR. 
CMAIRMAN 
EDGAR M. BERNSTEIN 
WICK CHAIRMAN 
Cc. M. DUKE 
BRIG. GEN., U. 8. ARMY 


JOSEPH 8. GRICO 
EXECUTIVE SECRETARY 


©. EOWARD MCLEAN 
CHIEF ACCOUNTANT 


NORMAN 8. BELT 
CHIEF ENGINEER 


STANLEY H. RAGLE 
CHESTER H. GRAY SECURITIES ADMINISTRATOR 
GENERAL COUNSEL 


Arthur S. Curtis, Esq. 
National Press Building 
Washington, D. C. 

Dear Mr. Curtis: 

The Chesapeake and Potomac Telephone Company has filed rates 
under Phase II of the C & P telephone order which the Commission pro- 
poses to discuss at a special meeting to be held at 10:00 a. m., 
Wednesday, July 28, in the Commission's Board Room. Your presence 
at this meeting is very important, as a decision will be reached 
concerning the proposed rates just filed by the Telephone Company in 
this matter. We are enclosing for your files a copy of the proposed 


changes concerning C & P's filing. 


Very truly yours, 


BoE we Soe << 


-Joseph S. Greco 
Executive Secretary 


ge 


PART FOUR 


THE CASE IN THE UNITED STATES DISTRICT COURT 


0% 
RELEVANT DOCKET ENTRIES IN U.S. DISTRICT COURT % : 


MAY 9,1966 Petition to suspend orders pending appeal under 
43-707 D.C. Code and motion to pay into Court 
money collected pending this motion's adjudic- 

' ation argued and denied.....McGarraghy, J. 


gr 


EXCERPTS FROM " MEMORANDUM OF C & P TELEPHONE CO. ,INC. 
IN OPPOSITION TO PETITIONERS! MOTION TO SEQUESTER, TO 
IMPRESS A TRUST, TO PAY INTO COURT AND FOR OTHER RELIEF" 


* ie Relief Spught is Not Necessary 
To Prevent Injury to the Petitioners 
and Would Inflict Irreparable Injury 
upon the Telephone Company in the 
Event That Order No. 976 is Ultimately 
Held Valia." 


"the affidavit of Clivie C. Haley,Jr. submited in 
opposition to the motion shows that the Telephone Company 
in the normal conduct of its business maintains records 
which would enable it to make refunds to subscribers in the 
event that at the conclusion of any proceeding for judicial 
review Order No. 4976 the court should decide both that 
the order is invalid and also that the Telephone Company 
should not be permitted to retain and to use the proceeds 
of the rates fixed by that order for the interim period. 
Presumably any such refund whuld be measured by the 
a@ifference between the rates fixed by Order No. 976 and 
the rates fixed by the order of the Commission previously 
in effect. The records of the Telephone Company, as the 
affidavit of Clivie C. Haley shows, would enable the company 
to identify each subscriber entitled to a refund and to 
fetermine on a proper and prgctical basis the amount of 

the refund that he should receive.” 


Note: Certificate of Service shows this was mailed 
to opposing counsel on the “lth day of 
September 1965." 


IN THE UNITED STATES DISTRICT COURT FORTHE A 104 
DISTRICT OF COLUMBIA 


TELEPHONE USERS ASSOCIATION, INC, et al 


Petitioners ) 


vs. * -) Civil Action No. 909-65 


PUBLIC SERVICE COMMISSION OF THE 
DISTRICT OF COLUMBIA, et al. 


‘Respondents 


PETITION TO SUSPEND ORDERS PENDING 

APPEAL UNDER 43 D. C. Code 707 and 

MOTION TO PAY INTO COURT MONIES 

COLLECTED PENDING THIS MOTION'S 

ADJUDICATION. 
The Telephone Users Association, Inc. a non-profit group 
incorporated in the District of Columbia, for itself and others 
similarly situated, respectfully petitions this Court under 43-707 of the 
D. C. Code to suspend the orders of the Public Service Commission pending 
appeal, in so far as they relate to the granting of increase in the telephone 
rates to be charged by C & P Telephone Company, Inc., of the District of 
Columbia, for the reason that substantial and irreparable property loss 
would be occassioned to the petitioners and to others similarly situated, by 
the operation of the said orzers pending the termination of the said appeal 
or appeals. In support of this petition, the petitioners present the attached 
points and authorities. 
| Petitioners for themselves and others similarly situated, also 


move this Court to order that C & P Telephone Company either return to 


the users or pay into Court and account for all monies collected as a 


! YA 10 y 
result of the rate increase during the pendency of this motion, for the 


reasons more fully set forth in the points and Authorities and in 43-707 
of the D. C. Code. : 
The foregoing petition and motion refer to P.U.C. (P.S.C.) 
ome No. 4887 dated December 22, 1964, No. 4899 dated February 18, 1965, 
| 


and also to No. 4976 dated August 2, 1965. 


Respectfully, : 


Arthur S$. Curtis, Attorney for 

TUA, Inc. and others similarly situated 
816 National Press Buiiding ; 
Washington, D, C. 


POINTS AND AUTHORITIES 
1 
STATEMENT OF IMPORTANT FACTS : 

TUA, Inc., for itself and others similarly situated, brings to 

this Court, for review, certain orders granting rate increases to the local 
telephone company, C & P Telephone Company of the District of Columbia 
"(Hereafter C & P), a wholly owned subsidiary of A. T. & T. 

In the hearing below, C & P asked for annual increases of 
$10,500,00 a year and received an award of $2,300, 900 per annum 
approximately. The order of the PSC, dated August 2, 1965, permits C & PB 
to begin the extra charges on August 7th, 1965, and it appears from the 
pleadings that such billing has begun and is continuing without interruption 


despite this appeal. 


TA 10 


Petitioners seek by these and other motions to stay the 
poceation of the orders pendente lite less there be substantial and irreparable 
property loss to itself and others similarly situated, and unjust enrichment 
to the telephone company pending the adjudication of these appeals. 

The orders complained of are Nos. P.U.C. 4887, dated 
December 22, 1964, and No. 4899, dated February 18, 1965, which are already 
before this Commission and which granted the increase, and as a by-product 
and for purposes of these motions only, the implementing order of August 
2, 1965, No. 4976, which stated just exactly how the telephone company was 
to charge its increases. The last named order, No. 4976, is not itself fully 
before the Commission but will be brought here by petition as a separate 
case.within the statuatory time, after which a motion will be made to 
consolidate this case with that case. 


0 


SUBSTANTIAL AND IRREPARABLE PROPERTY LOSS WILL OCCUR, 
UNLESS THESE MOTIONS ARE GRANTED, TO STAY COLLECTION 
DURING SUIT. 


Under the orders granting rate increases, C & P will 
receive $175,000 per month approximately in additional revenues assuming 
that for purposes of this motion only, its scheduling is as it stated at the 
PSC Hearings. For at least two reasons the receipt and retention of these 
funds would cause substantial and irreparable property loss to the 
petitioners and others similarly situated. First, the high rate of mobility 
in the area, and the internation character of such mobility, would make it 
impossible to trace and return large sums of the money collected because 


the dollar amount coming to each individual would be comparatively small 


JR 107: 
sndeed and not thus sufficient to inspire world-wide correspondence and 


follow-through, by said Eades The atiached exhibit shows a list of 

27 individuals with their telephone numbers as of J une 1964, and according 
to the check made, in July 1965, there were 17 move-outs. The pending 
litigation could conceivable continue for several years, and individuals 
could not be expected to bother to keep in touch when the net return to them 
might be less thatn $25.00 for a household user. In the appretgate, however, 
these small sums of money would total millions of dollars and the telephone 
company would be unjustly enriched indeed if it would be permitted to retain 
the funds until the true owners could be located or applied for their refunds, 


| 
which may in fact be forever. 


Secondly, there appears to be an arguable point whether monies 
collected by the telephone company pendente lite need to be returned even if 
-the order permitting increased revenues is later vacated. The telephone 


company has already argued this point tin this case) in its opposition to the 


motion to sequester funds. If the argument of C.& P. were upheld, then 


even if the telephone company lost its case it would be unjustly enriched and 
its users would be substantially and irreparable damaged in that the 

property taken from the users by the outstanding” orders would be HE SEE 
lost because it would not have to be returned. Such an injury to property thru 
complete loss is not only irreparable but is substantial when viewed in the 
light that about $2,300,000 per year is involved which divides into about 
$45,100 per week or $6300 per day. Certainly there is no one who can say 
that such sums are not substantial, and it is too obvious to need argument 
that where property once taken need not be returned, the loss is irreparable. 


The tests of 707 D. C. Code are therefore met by the foregoing 
points. 


TA 108 
I 


COLLECTION OF THE INCREASE DURING THIS MOTION IS UNLAWFUL 
UNDER 43-707 AND ANY MONIES COLLECTED SHOULD BE PAD INTO 


COURT. 


Title 43-707 reads: 


"Provided, that if in any petition made to the said 
court appealing from an order of decision of the 
Commission it be alleged that substantial and 
irreparable property loss would be occasioned to 
the petitioner by the operation of the said order 
pending the determination of the said appeal, the 
court shall set a time and place for hearing upon 

the said allegation after not less than three days’ 
notice to the Commission (during which period the 
execution of the order or decision shall be stayed), 
and said Court may then, upon a clear showing of the 
irreparable and substantial property loss as alleged, 
suspend the effective date of the said order." 


The above quotation is self-explanatory. 


TELEPHONE USERS ASSOCIATION, INC., et al. 
ieee 909-65 
PUBLIC SERVICE COMMISSION OF THE | - 2916-65 
DISTRICT OF COLUMBIA, et al. ee 
; November , 1966 


(PRE-TRIAL ORDER) 


Consolidated appeals from orders of Public Service 
Commission of the District of Columbia fixing telephone rates, 
and the denial of reconsideration of plaintiff's petition before 
the PSC as intervenors in said proceeding. | 
UNDISPUTED FACTS: 
Plaintiffs, Telephone Users Association, Inec., a District 
of Columbia corporation, and individual plaintiff, Arthur S. Curtis, 
-poth have a telephone number listed in the District of Columbia 
telephone directory. | 
Intervenor, Chesapeake and Potomac Telephone Company, & 
corporation, furnishes telephone service to the District of 
Columbia. 7 | 
Defendant Public Service Cormission of the District of 
Columbia issued certain PSC orders as follows: 
PSC No. 887 December 22, 196) 
PSC No. 899 February 18, 196 
PSC No. 976 August 2, 1965 © 


all relating to telephone rates in the District of Columbia. 


PSC Order No. 976 of August 2, 1965 fixed telephone 


rates, effective August 7, 1965. 


PLAINTIFFS ASSERT: 


This Court has jurisdiction under $Sh3-70h. and 3-705, 
D. C. Code. 


This is an appeal from PSC No. 899, a final order of 


the Public Service Commission of the District of Columbia dated 
February 18, 1965, in Formal Case Number 9), entitled In the 
Matter of the Application of the Chesapeake and Potomac Telephone 
Company for Authority to Increase its Existing Schedules of 
fariffs and Rates, which was made following application by plain- 
tiffs herein (as intervenors in the administrative proceeding) 
for reconsideration of Order No. 3718 in accordance withthe re- 
quirements of D. C. Code 43-70). 

Following the application for reconsideration, which 
was timely filed by plaintiffs herein on August 31, 1965, the 
Public Service Commission failed to act within the allotted 
30-day period, therefore, by statute, denying the application for 
reconsideration as of the expiration of the 30th day. 

This is also an appeal from PSC Order No. 976, dated. 
August 2, 1965, which approves the exact rates which the Telephone 
Company may charge to carry out Order No. 899 which had pre- 
viously granted the rate increase. 

The corporate plaintiff is a non-profit association 
organized under the laws of the District of Columbia in 1963 for 
the purpose of advancing and protecting the interests of telephone . 
users of the District, and is itself a telephone user as is shown 
on Page 518 of the 1964-1965 Washington Metropolitan Area Telephone 

"Book in Section 1, District of Columbia. Its members and contri- 
butors are also telephone users. The Telephone Users Association, 
Inc., and others similarly situated, will be affected by the orders 

-of the Public Service Commission hereinafter complained of, and 


was a party below, as an intervenor, in the basic rate case. 


Individual plaintiff, Arthur S. Curtis, is a citizen 


eae | 
of the United States, a resident of the District of Columbia and 


a telephone user, and appears in his own behalf as & consumer or 
user of telephone service and on behalf of others similarly 
situated, He has been and will be adversely affected by the order 
of the Public Service Commission hereinafter Commasned of. 


The defendant, Public Service Commission of the District 


of Columbia, acting by and through the other defendants named in 
the caption, who were its Commissioners, on Decenber 22, 196k, 
issued its Opinion, Findings, and Order No. 3718 and in Formal 
Case No. 9h, in the Matter of Application of the Chesapeake and 
Potomac Telephone Company for Authority to Increase its Existing 
Schedules of Tariffs and Rates, which order authorized and pre- 
scribed certain changes in the rates, tolls, charges and schedules 
of the said company so as to entitle the applicant in that case 

to an increase in net operating income of $1,08),,700.00, which 
before taxes, amounts to increase to $2,196 000.00 gross operating 
revenues. Subsequently, on February 18, 1965, the Commission 
acting by and through the other named defendants (in the caption) 
entered its order No. 899 denying an Application| of the Plaintiffs 
for Reconsideration of the said Findings and opinion of Order 3718, 


and in that same Order changed the entitlement of the telephone 
company so as to give to it $1,112,900.00 in net operating income, 
which, before taxes, amounts to an increase of $2, 356,000.00 in 
gross operating revenues on an annual basis. On August 2, 1965, 
the Public Service Commission by Order No. 976 agreed to a 
schedule of rate increases which are now in effect. The plaintiffs 
filed a timely appeal to the first two orders (CA. 909-65 and 

C.4. 2916-65) which have been consolidated. | 


Plaintiffs contend the findings of the Commission in 


support of said orders are unreasonable, arbitrary, and capricious 
and the effect of the said orders has been to impose unjust, un- 
reasonable: and unjustly discriminatory charges upon the plaintiffs 
and others similarly situated, for the use of telephone service 
supplied by the Chesapeake and Potomac Telephone Company within 
the Bistrict of Columbia. 


ERRORS ALLEGED: 

1. That the applicant defendant Chesapeake and Potomac 
Telephone Company failed to state a claim upon which relief could 
be granted. 

2. That these intervenors did not receive notice as 
required by the Commission's own rules or by ordinary constitu- 
tional due process in that the Commission wrote a letter dated 
July 26th, 1965, setting the hearing from 10 a.m., Wednesday, 

July 28th, 1965, on the exact rates to be charged as part of the 
rate increase. This letter was not received until July 29th, 1965, 
one day after the hearing and this plaintiff a5 informed the 
Commission on that day by telephone. Therefore, since the Com- 
mission's own rules require 10 days notice, and since the notice 

to the undersigned intervenors was in violation of constitutional 
due process, the order should be rescinded and new hearings held. 

3. The proposed rate changes submitted by C & P have been 
summarily approved without. adequate ventilation or consideration 
as to their effect in detail upon money revenues. Therefore, 
detailed hearings are necessary before the new rate schedule is 
enforced upon the public to show by concrete evidence just exactly 


how much money each item will produce to make up the controverted 


SAH? 


increase of approximately 2 & 1/3 million dollars. The issue 
whether the new schedule will produce substantially the amount 
desired requires further ventilation. : 

he The Commission erred in denying the motion of these 
4ntervenors for production and disclosure of lists of local (area) 
stockholders with the extent of their financial involvement in 
AT&T. | 

S. The Commission erred in failing to grant the motions 
of these Intervenors to dismiss the Application upon the grounds 
that the Applicant had not made a proper study basea upon comparable 


business enterprises with comparable risks in this geographical 


area. 
6. The Commission erred in denying the discovery motions 
of these Intervenors and in denying Intervenors' request that 
subpoenas be issued to Applicant's President and others, and the 
Commission further erred in denying the motions for a continuance 
prior to putting on the case of these Intervenors, particularly 
since the evidence as to the expense accounts of the executives, 
and the pay and hours worked of certain executives and other 
personnel might have shown gross mismanagement by the Applicant. 
7. The Commission erred in denying the Intervenor's 
discovery motions as to the advertising and public relations 
budgets and their use, particularly when those might have shown 
that $2,000 a week in newspaper, $1,000 a week in television, 


$300 a week in radio, plus an overly abundant public relations 


budget might include cocktail parties and otherwise be contrary 


to the public interests and thus an unnecessary burden upon the 


local rate payer and user. 


8, The PSC further erred in failing to grant the motion 


for an order requiring the telephone company to provide TUA, Inc., 
(Telephone Users Association, Inc.) with (a) copies of all reports 
filed with PSC, FCC and NARUC, (b) copies of the statistical reports 
lox other reports provided to its executives, showing the monthly 
or periodic financial and business status of Applicant, (c) copies 
of all papers filed with PSC relative to changes in rates and tariffs. 
8A. The PSC further erred in failing to grant the motion for 
an order directing that TUA, Inc., be timely notified in writing 
of all hearings relating to télephone matters and affecting rates 
and service. 
8B. The PSC further erred in failing to grant the motion 
for an order to the effect that the present rate of expenditures - 
for advertising and public relations, more than $1200 per day, is 
unconscionable for Applicant considering the business, its monopoly, 
and the fact that it has far wider circulation through mail inserts 
with its monthly billing process than any paid local space or time 


mediums covering the same population area. 


8C. The Commission erred in denying the motion of these 


plaintiffs as intervenors below, requesting from C&P admissions 
that the telephone company planned to curtail services because its 
request for $10,500,000 had been denied, and further requesting 
that if the answer of C&P were in the affirmative, that remedial 
measures be taken to reduce the rates accordingly. 

9. The new schedule is unfair and discriminatory because 
$t fails to accommddate the presnet business rates to scientific 
advances in that the message unit system has not been abolished. 

“fhe existing message unit system makes aiditional charges for each 
call above a nominal number and was logical when there was a cost 


per call because an employee of the telephone company received 
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the call from the customer and connected that customer with his 
party by manually plugging in connections. However, the above sys- 
tem has been replaced by automatic dialing in which the customer 
does the work of finding his own number and the Labor costs to 
the telephone company has been replaced by the labors of the cus- 
tomers in doing the dialing. The message unit system therefore 
should be abolished and replaced by a flat rate business phone 
system and the whole schedule of rates should be adjusted accord- 
ingly. | 
Moreover, the message unit system is i scriminatory because 
larger enterprises by using private lines can diminish the cost of 
each call while the small users who cannot afford a private line 
system must pay more for each call. i 
10. The hearings on Phase Two revealed that on installa- 
tion matters the telephone company is building a capital earnings 
base out of labor costs whose expenses are paid out of wages and 


salaries as a current operating expense. It appears that money 


from current income is used to pay the wages and salaries and, 


therefore, the phone company invests nothing in the installers! 

time but merely converts the installers' time into capital invest- 

ment as a bookkeeping matter, while-paying him for his time as a 

current operating expense, Further hearing should be heard to 

determine the extent of this bookkeeping capitalization and the 

sum discovered should be stricken from the capital investment base, 

and the undersigned moves for this relief. : 
11. The Commission erred in ruling that the Applicant is 

entitled to 6.25 percent because such a ruling is meaningless 


unless moneys earned in excess of 6.25 percent mst be returned 


by the applicant, | 


"12, The Commission erred in failing to end the discount 
system used by the Applicant under which the $20,000 a year 
executives of C&P free-load their personal phone bills into the 
general rates and onto the backs of average users. 

13. The Commission erred in permitting the Applicant to 
have credit for alleged outlays of capital without deducting for 
equipment not presently used or useful. 

“lh... The Commission erred in making a finding as to..the 
value of plants in service when the Applicant had failed to pre- 
sent evidence of value of plants dedicated to (a) Maryland and 
Virginie, (b) intrastate operations, (c) private lines plus income 
from same to Applicant and its Parent, (da) interstate Federal 
Government uses, (6) Federal Government use within the District 
of Columbia, as a basis for computing whether the Federal Govern- 
ment has been paying its fair share of the local telephone bill. 

15. The Commission erred in assuming that outlays of capital | 
allegedly made were actually made when the proofs were inadequate 
and these Intervenors had been denied discovery as to the relevant 
books and papers. 

16. The Commission erred in ruling that it had no juris- 
diction over the Yellow Pages and in excluding evidence of income 
and operation relevant to the classified telephone directory. 

17. The Commission erred in its basic assumption that 


moneys allegedly spent by the Applicant were spent, if spent at 


all, in the interest of better local service, when there was no 


clear and convincing proof of same. It is common knowledge that 
the service is actually worse now than it was prior to the alleged 
improved service. Now. the customer does the work through dialing 


which was previously done for him by a telephone operator who 


found his number. The present information service is designed 
to confuse the discourage inquiries rather than to help the tele- 
phone user. The Applicant still charges message units when the 
users have through their rates and payments purchased automatic 
dialing equipment which has elimanated the labor costs of each 
call and therefore the need for the message unit systen. The 
Applicant has failed to provide the individual meters for users 
similar to those provided by other utilities and instead uses a 


contrally located Captive Meter System, by which the consumer is 


completely at the mercy of the Applicant since the meter is under 


exclusive control of Applicant. : | 

18. The Commission erred in adopting the Separation Mamal 
as in any respect a measure in its calculations and thus a predicate 
to its findings, rulings, and Order, when the Commission itself 
states that the Separation Manual is inequitably slanted in favor 
of heavier rates for the local user than the facts warrant. The 
Applicant has the burden of proving its case with clear and con- 
vincing proofs and if, as admitted here in the Conmission' s own 
statement, the applicant provides an inadequate and self-serving 
measuring rod, the Commission has no duty to measure out the money 
of the users to be paid into the coffers of the Applicant in accor- 
dence with such a measuring rod. Until the Applicant through its 
wholly owning Parent provides an accurate Separation Manual, this 
Commission should not grant rates because any grant would admit- 
tedly be based upon erroneous data. i 

19. “The Commission erred in selecting its test period. 


A proper test period wovld have been the period 195)-"63, excluding 


1963 and 196) for the following reasons. The Applicant has clearly 


juggled its test period books so as to gain rate and income advan- 


tages. Its own annual report states that it is keeping its books 
ponies to law, pending appeal. Therefore, its figures are not 
acceptable since they are pendente lite. The 196 figures are 
similarly not acceptable because they are prospective instead of 
retrospective. Rates of utility users must be based upon clear 
and convincing facts without any reliance upon futuristic erystal 
pall gazing. 


20. The Commission erred in not excluding interest 


charges carried on applicant's books which are paid by C & P to 


its wholly owning Parent since there is no reason why a central 
monopoly should be permitted to unjustly enrich itself, by charging 
interest to a wholly owned subsidiary; and C & P further erred in 
permitting the Applicant to carry on the books at five percent 
cost said interest when the Applicant itself admitted that it only 
paid h 1/2 percent. 
21. The Commission erred in permitting the Applicant to 
pay to its Parent a higher return-on stocks and bonds than the 
Parent pays to its own stockholcers. The return of 7.7 percent 
voted to the Parent by the wholly owned subsidiary is clearly 
nothing more than just one more gaping hole in a legal swiss cheese 
dike through which the gold of the users and rate payers flows into 
the overladen coffers of the world's largest and greediest monopoly. 
22. The Commission erred wherever it prefers the evidence 
and witnesses of the Applicant or its own staff to comparable evi- 
dence presented by GSA and it further erred in failing to give full 
credence to the testimony and conclusions of Doctor Knappen, 
Mr. Isetta and Mr. Gable. Applicant has shown that its witnesses 


are not credible. 


23. The Commission erred in failing to exclude as a 
matter of law from the rate base property held for future use. 
2h. The Commission erred in not requiring the Applicant © 


to accourit for the Investment Tax Credit on a current year flow- 
| | 
25. The Commission erred in permitting the Applicant 


through method. 


crédits for the abnormal alleged investment (more than 10 percent 
of rate base per year) when said investments are clearly dispro- 
portionate to the total capital invested if viewed from the stand- 
point of the considerably smaller percentage of telephones added 
annually. The slow rhythmic growth of actual need for telephone 
equipment as shown by growth of phones in service year after year 
is approximately two percent per year and does not support as 
legitimate outlays the fantastic percentages of rate loss allegedly 
spent annually on new equipment. 

26. The Commission erred, with reference be Western Electric 
Company, Inc., in failing to make allowances in favor of local users, 
when on Page 18 the Commission itself states that the Applicant 


| 
has not carried its burden of persuading the Commission that Westen 


Electric's prices are reasonable, 


27. The Commission erred in failing to follow the FCC 


ruling as to Federel Investment Tax credit. 


28. The Commission erred in failing to deduct for needless 
expense of overtime labor. Recognition of abuses pias a scolding 
is not adequate protection of the public interest and in practical 
effects is a whitewash. (Page 22) The opinion that the enormous 
amount of overtime expense could have been, avoided with more 
prudent scheduling of the work force, is a conclusion that management 


has been incompetent, and that the public interest demands further 
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inquiry, protection and adjustment in the direction of lower rates. 
Management of the’ Applicant is ‘after all the responsibility of the 
Applicant and its Parent. Where failure to act in the public interest 
creates a choice as to which of two parties must suffer, the party 
which created the: damage or, on the other hand, the public which 
was to be protected, but one reasonable conclusion is possible and 
that conclusion has not been reached by this Cormission. 

29. Clearly an increase of 8 percent on personnel based 
upon an increase in phones in service of 2.5 percent, shows a 
gross mismanagement on its face and an attempt to pad the payroll 
for 196 by about five million dollars in order by increasing ex- 
penses to decrease the earning ratio during the said period. 
Similarly, the huge outlays allegedly made for construction are 
unwarranted and grossly disapportionate to need. An increase of 
2.5 percent in phones in service does xe alleged construc- 
tion outlays of 10 to 30 percent per year except for purposes of 
juggling figures during a test period in order by increasing alleged 
moneys invested, to plummet or depress earning rates so the PSC will 
order the users and rate payers to pay still more money to the 
Applicant. 

30, The finding that Applicent earned only 5.52 percent is 


erroneous. 


31. The Commission erred on Page 26 in holding or implying 


that all parties including these plaintiffs, agreed to the use of 
AT&T figures. Those Intervenors hold that AT&T is beyond the 

_ jurisdiction of this Commission because it is engaged in interstate 
commerce. The jurisdiction of this Commission by virtue of the 


Constitution of the United States and the laws enacted pursuant 


thereof is an area no more than 10 miles square known as the 


District of Columbia. To tie local users into an AT&T network 


insofar as figures are concerned would mean that the rates locally 
could be based upon the activities of the Parent in California, 
New England, and other areas outside the jurisdiction of the 
District of Columbia, and thus beyond the powers of investigation 
by PSC. 

These plaintiffs believe however and allege that where use 
of Parent figures would be more beneficial to posi nloce! users 
than the use of C&P figures, that there is a presumption against the 
local figures based on grounds of monopoly practice and control and 
that only under these circumstances should the Commission consider 
‘substituting the Parent figures. Thus, where the| record shows 
that the monopoly is charging more to its wholly owned subsidiary 
as a return on stocks than this same monopoly is paying to its 


own stockholders for the same class of stock, the Commission shovld 


reduce the allowable payments on the wholly owned stocks to equal 
the payments made by the holding company to its own stockholders. 
However, if Applicant is the moving party and hesmot provided 
figures, it has, in the alternative, failed to prove its case. 

32. The Commission erred in finding that the cost of 
Applicant's Squity Capital was 7.75 to 8.25 percent (Page 37). 
While the formulae of the professors upon whom the PSC relies are 
important though conflicting, they are none the less bottomed upon 
hypotheses and it is hardly disputable that such conjectures as to 
how much the Parent company is paying for Equity Capitel must give 


way to the actual facts of the case where, pendente lite, while 


the professors are arguing, AT&T goes out into the market place 
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ana shows factually that it has recruited over a billion dollars 

in Equity Capital at 3 percent, or less (Pages 32,ff). Using the 

25 percent absorption ratio suggested by Professor MacIntosh 

(Page 33), a fair rate of return, based on the facts of actual 

cost of Equity Capital, to C&P would be no more than ) or 5 percent. 
Thts Commission as a quasi-judicial and quasi-executive 

body must follow the best evidence rule and where these Intervenors 

have shown by the testimony of stockbrokers that the parent company 

is today paying less than three percent for its Equity Capital, 

this evidence must oust and replace all secondary evidence including — 


that relied upon by this Commission. 


33. The Commission erred in its finding on Page hO as to 


fatr rate of return for the reasons stated above with particular 
‘emphasis on Number 26. 

3. The Commission erred in failing to disallow to the 
Applicant all profits made by firms whose executives or directors 
were also directors or officers or APISCAS of the Applicant. 
Specifically but not exclusively the Intervenors refer to profits 
made by the Riggs: Bank and the H. L. Rust Company in pension ard 
real estate matters. 

35. The Commission erred in failing to disallow as 
legitimate expenditures with Western Electric Compnay. Inc. 
approximately 8 million dollars which Applicant in its reporting 
system failed to account for in detail as shown by earlier motions 
in this case which Intervenors herewith incorporate as being 
erroneously decided adversely to Intervenors. 

36. The Commission erred in failing to give the users and 
rate payers proper credit for the Applicant's reduction in Federal 


corporation taxes provided by recent Federal statute. 


37. The PSC erred in denying the Motion of the Intervenors 
for an Order directing Applicant to rdduce its rates, and further 
erred in failing to order the Applicant to reduce its rates. 

38. The Commission erred in failing to order the Applicant 
to refund to the consumers, users, and rate peyense in the form of 
a trust fund to be paid into and administered under the United 
States District Court and against which claims could be made. by 
individual persons, excess earnings over and above the 6.25 percent 
allowed by this Commission in 195). , 

39. The Commission erred in denying Intervenor, TUA's 
request for adoption of the 0 cent plan or a reasonable modifica- 
tion thereof as part of its rate making authority and its duty to 
act in the public interest with impartiality. | 

hO. The PSC erred in failing to order the Applicant to 
keep its books in accordance with the Uniform system of Accounts. 

41. The Commission erred in failing to modify the licensing 
contract in favor of the users and rate payers. | 

h2, The Commission erred in failing to recommend antitrust 
action particularly in view of its clear recognition that the 
holding company by manipulation of its wholly owned subsidiary 
and its almost wholly owned subordinate, Western Electric Company , 
Inc., (Page 16 ff) of Order-No. 1,887 has created a monopoly situa- 
tion which is regularly costing the local users and rate payers 
an undetermined but clearly substantial sum of money. 

43. This Commission further erred in failing to revoke 
the franchise of the Applicant or recommend revocation to Congress, 
with the suggestion that the Congress buy out the financial interest 
of AT&T by exchanging $140 million in United States Bonds for 


AT&T's recognized equity of that amount in Applicant and advertise 


for more responsible owners, placing any sum received in excess of 


$1h0 million into a trust fund for the benefit of users and rate 


payers and as an unjust enrichment which might otherwise have been | 
claimed by the Parent monopoly. 
. hh. The PSC erred in denying the motion to stay its order 


to increase rates pending appeal. 


Plaintiffs ask judgment: 


(1) Finding that the defendats erred as a matter of law 
in granting the motions of C&P Telephone Co., Inc. for 
rate increases and in denying the motions of these 
plaintiffs, intervenors below, to dismiss the case, 
to reduce rates, to refund overcharges or moneys re- 
ceived beyond the 6.25 percent allowed in 195) by the 
Public Utilities Commission's Order; and for each of 
the matters enumerated above, that this Court find 
that the defendants erred as a matter of law, and 
reverse accordingly; 


And for such other and further relief as is meet 
in the premises, including the vacating of the PSC 
Orders complained of herein upon grounds that they 
are arbitrary, unjust, unreasonable, and unjustly 
discriminatory. 
In their pretrial statement plaintiffs requested that 
the case be remanded to the Public Service Commission 
for further testimony on the ground of newly discovered 
evidence, consisting of a witness not known to plaintiffs 
during the hearings, namely, one Gilbert Davidson, a 
former employee of the Telephone Company. 


DEFENDANTS PUBLIC SERVICE COMMISSION OF THE DISTRICT OF 
COLUMBIA AND THE INDIVIDUAL COMMISSIONERS take the position that 
the pretrial procedures of the Court have no application to a 
statutory appeal such as the present action. Nevertheless, the 
following 4s submitted in accord with defendant's understanding 
of pretrial requirements. 

The above-entitled action is an appeal from an order of 


the Public Service Commission authorizing and setting the rates 


to be charged by the Chesapeake and Potomac Telephone Company for. 
the rendition of telephone services within the District of Columbia. 
The Court's powers, as well as its duties and limitations in 
the instand apveal, are governed by the Act of March h, 1913, 
37 Stat. 989, Ch. 150, Sec. 8, Par. 6h to 69(a), as amended, Sec. 
43-705 to 43-710, inclusive, D. C. Code, 1961. The statute pro- 
vides that appeals to the District Court from any order or decision 
of the Commission shall be heard upon the record before the Commis-~ 
sion (the Certified Record has been filed), that pon answer, the 
appeal shall be at issue and ready for hearing, that the review 
by the court shall be limited to questions of Jaw, that the findings 
of fact by the Commission shall be conclusive anes it should 
appear that such findings are unreasonable, arbitrary or capricious, 
and that, upon the conclusion of the hearings, the Court shall either 
dismiss the appeal and affirm the order of the Commission or sus- 
tain the avpeal and vacate the Commission's order. The statute 
further provides that in either event, the Court shall accompany 
its order with a statement of reasons for its actions, and in the 
case of vacation of an order or decision of the Commission, the 
statement shall relate the particulars in and the extent to which 


such order or decision was defective. 


Defendant Cormission therefore relies upon the orders 


appealed from, the Certified Record filed with the Court and the 

exclusive method of review cited above and outlined herein, Cf. 

Sec. 3-710, D. C. Code, 1961. : 
Defendants take the position that the individual Commissioners 

of the Public Service Commission are not necessary or appropriate 


parties, and that the complaints should be dismissed as to them. 


yar! 


INTERVENING DEFENDANT CHESAPEAKE AND POTOMAC TELEPHONE 
COMPANY takes the position that pretrial is inappropriate in an 
action of this type; that the Court has exclusive jurisdiction of 
the review of these PSC orders under Sec. 43-705, D. C. Code; 
that under this statute the appeal shall be at issue and ready 
for hearing at the time the interested parties shall have 
filed an answer. 

Intervening defendant denies that the orders Soneeaneds 
of are arbitrary or capricious and asserts that they were based 


on substantial evidence. 


STIPULATIONS: 
Facts under UNDISPUTED FACTS. 


Counsel for Dsstate, as set forth at pages 17 and 18 
hereof, that the case should be heard entirely as a review of the 
record before the PSC, which has been filed with this Court, and 
Ds take the poskion that no additional evidence, oral or documentary, 
should be received. 

Counsel for PS stated on November 9 that he had not had an 
opportunity to go over the record filed with the Court and he did 
not know whether there would be additional documents he would seek 
to introduce. The case was continued to November 30 to afford 
counsel for Ps an opportunity for him to veruse the record, but 
he revorted on November 30 that he had been unable to do so, hence 
he did not know what additional documents, if any, he would seek 
to introduce at the trial. 
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In view of the fact that counsel for Ds take the position 


that no additional evidence should be received on a review of this 
nature, the Examiner directed counsel for Ps, if he should wish to _ 
4ntroduce additional documentary evidence after reviewing the record 
filed with the Court, to list such documentary evidence, vriefly, 
describing the items and assigning consecutive numbers, and to 
furnish a copy of such list to the Examiner for attachment to the 
pretrial order, serving a copy on counsel for defendants and inter- 
vening defendant. ! 

Counsel for Ps requested 30 days to review |the record filed, 


and the Fxaminer directed counsel for Ps to check with the 


Assignment Office to ascertain their prognosis of| trial date, amd 
to file his list of additional documents, if any, prior to trial. 
Counsel for the PSC stated that if counsel for Ps points 
out any particular item which properly should have been included 
as a part of the record and which is missing, the PSC will supply 
‘the deficiency if counsel for Ps will specify any such item as 


is missing. 


TRIAL ATTORNEYS: For Ps - Arthur S. Curtis 


For Defendant PSC and Commissioners - George F. 
Donnella 


For Intervening defendant - Hugh B. Cox 
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TRANSCRIPT OF RECORD, PORTIONS OF, 


IN THE UNITED STATES DISTRICT COURT 
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Now, they still excluded some things, Your Honor, 
and one thing they excluded that I asked for, and may I hand 
this to the Court, was the SORE copies of the docket 
sheets that are. very important. There is one point which is 
particularly important. The final hearing, Your Honor -- I 
will address myself to it. 

The final hearing, Your Honor, on the 26th of July, 


1965, is not even entered there -- the 28th of July is not 


even entered there. Moreover, if Your. Honor checks the copies 
of the transcript set-up, Your Honor will see there was no 
reporter present at the final hearing. 

This by itself, Your Honor, under the rule of Baker 
versus Washington Gas Light Company should be enough to throw 
the case out of court because they failed to preserve a record 
for a subsequent judicial inquiry. 

May I read to Your Honor from Baker versus Washington 
Gas! Light Company as to why I wanted that in so that Your Honor 
can see that they had not even noted that there was a hearing. 

Excuse me just a moment while I get the case. 

I am quoting, Your Honor; "We hold that the 
Commission’ order is invalid because of the inadequacy of 


record and findings", and that has to do with regard to rate 


of return and so forth. 
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Now, I think I should state at this time that it 
was not unusual for Mr. Curtis to be in and oat of our case 
as it suited his convenience. 

Now, I am sure he will take issue with me on this 
but I would like to refer to the -- 


MR. CURTIS: Your Honor -- 


YR. BARNES: I would like to refer to the Commission's 


order when they stated of the intervenors that only GSA fully 


participated in all phases of the proceedings. | 


And so for us to sit around and wait for Mr. Curtis, 


might have been a great exercise in futility at that time or 


spay 


at any time in the case. 


THE COURT: What about the docket entries, Mr. Barnes? 


Be \ 


Are they part of the record? 
MR. BARNES: It has never been my experience that 


docket entries were part of the record. 


THE COURT: Do you object to them being considered 


at this time? 

_ MR. BARNES: They just don't seem to| me to be 
relevant. The only thing that he has stated that he wanted 
to have in the record, I think, has been made b part of that 


record, that letter of the Secretary to hin which I think any 
| 
| 


MR. CURTIS: No, that is -- without prejudice to 
renewing it later, Your Honor? 

THE COURT: You may renew it at a later time. 

Secondly, the Court rules that the article by Mr. 
Arnold Hirsch, "Effective Rate Regulations: Fact or Fiction", 
was properly excluded, and also that the docket entries and 
the brief of GSA are not to be considered part of the 
record. 

We will hear your other preliminary motions in 
about ten minutes. 

(Whereupon, a short recess was taken. ) 

THE COURT: Off the record. 


(A discussion was held off the record) : 


THE COURT: Now as to the points that you mentioned, 


how many of those do you have? 

MR. CURTIS: We have about 6 points. 

THE COURT: Would it be more orderly to take them 
up one at a time or to hear al of them at one time? 

MR. CURTIS: Well, it ome be more orderly to take 
them up one at a time. There are various points and if Your 
Honor decides with me, that ends the case. I mean, the case 


- will stop right there if Your Honor decides with me. If there 


upon which relief could be granted. 


This being a general allegation, I pass that for 


the time being, and go to the second point. 

"That these Intervenors did not receive notice 
as required by the Commission's own rules, Public Service 
Commission Rule of Practice, Chapter 8. - | 

Notice, Rule 8.1 and 12.3 or by ordinary constitu- 
ional ¢ due process in that the Commission wrote a letter dated 
July 26, 1965 setting its hearing for ten a.m. Wednesday, July 
28, 1965, on the exact rates to be charged as part of the rate 
increase. | : 

This letter was not received until Saly 29, 1965, 
one day after the arr and this plaintiff so informed 
nal Gomiooee on that day by telephone. 

Therefore, since the Commission's own rules required 

a ten day notice, and since the notice to the undersigned 
Intervenors was in violation of the constitutional due process, 
the order should be rescinded, It says here a new hearing is 
held. : 

Now, Your Honor, my point on appeal there was that 
the constitutional due process was violated by the Commission, 
and that we were not given procedural due process. 


* : | 
_ Exhibit "at 43 a copy of a letter. This letter is 


dated July 26, 1965, snd I would like to have, at this point, 
Your Honor, the Telephone Company find for me a copy of the 
exhibit as stamped into the PSC. Your Honor. will then see 
this was stamped in at h p.m. on July 26. 


Now, assuming -- would you get that? Will you 


stipulate that the exhibit was actually delivered to the 


Public Service Commission and stamped in as received at 4:00 
o'clock in the afternoon on the 26th of July? 
; MR. BARNES: I am sure I don't know what the fact 
- is, Mr. Curtis. 

MR. CURTIS: W£11 you stipulate to that, Mr. White? 

MR. WHITE: What are you talking about now? 

__ MR. CURTIS: The rate schedule provided upon the 
26th day of July. 

wR, WHITE: I have no knowledge of that. 

MR. CURTIS: Very well. Your Honor, then we will 
have to take time out while I find it and the thrust of the 
argument is that this was not received by the Public Service 
Commission until :CO o'clock in the afternoon, the end of 
the day. The letter covld not have gone out until -- 

THE COURT: We will give you an opportunity during the 


luncheon recess to go through your files and check that but we 


5. 
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wontt take time out now. 
MR. CURTIS: Very well, Your Honor. 
Your Honor, the thrust of the argument is as follows: 
The stamp indicates that the PSC stamped it in at h:00 otclock 
in the afternoon on July 26. A letter dated July 26 could not 
have gotten in the mail any sooner than the evening of July 26. 
If it had been delivered the following morning, and 
f our postal service were that good, it would have been 
received on July 27, saying that the hearing was on July 28. 
Considering the nature of the aoe on. statistical 
information, this would not have. been sufficient information -- 
sufficient time for a review of the matter, to review the material, 
Bonevers the letter was not received until the 29th. 
| So doing it in the light most favorable to the Public 
Service Commission, which is the party from whom the appeal is 
made, there could have been at most a one day notice, and if 
there was a one day notice, this would not have been sufficie 
time for us to examine the thing, and see if there were any 
objections that we might have made. ! 
Now, I quote here, Your Ono Exhibit B which I 


provided for the Commission, Rule 8.1 of the Public Service 


Commission says, "notice shall be served notless than 10 


COTRT: What precedes that? 
CURTIS: What precedes the rule? 
COURT: Yes. 


CURTIS: I have the rules here if Your Honor 


| 
wants to see them. 


: 
“Whenever a statute or these rules require notice to 


be given, such notice shall be served not less than ten days 


before the hearing, order or other proposed action of which 
the notice is required." 
: That is what precedes it, and then what follows it 
-- would you like to hear what follows it? 
"Except in those instances in which a shorter period 
is specifically provided in these rules." 3 
Now, there is nothing in the rules -- first of all, 
the rule provides that where you have formal hearings, you 
have to have this notice and the ten day notice Rule 8.1 applies, 
and there is nothing in the hearing that says that any shorter 
period 4s required. 
_ THE COURT: Let's-assume that the notice is given for 
an original hearing, and then it is contimmed over for two days. 
Do you contend that you have to have a new formal 


ten day notice of hearing? 
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MR. CURTIS: Your Honor, that is not the state of 
facts here. There was no continuance here. | 

This was a brand new -- this was a brand new hearing 
on a new set of rates. | 

Now, the second point, Your Honor, speaking about 
their own rules now, their own rules say that notice is required 


and ;you must give ten days notice. 


Now, that is the first part of the rule. Now, may 


I continue? 
THE COURT: Certainly. 
MR. CURTIS: According to Rule 83, which is Exhibit si 
"service of notice shall be in person or by registered mail: — 
with return receipt requested. Service by registered mail shall 
be deemed to have been made on the calendar ae following the 


' 
ee \ 


day of registration.” | FF 


Now this: "Proof of service shall be filed with the 
Commission." i 

There was nothing like this. Their rules require 
that they serve me by registered mail of the notice. 

I would like to have -- I will step aside and ask 
them to show Your Honor the return receipt requested. That is 


the second omission. 
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Now, had they done so, had they gotten to the post 
office on the 26th, then the best they could have had was the 
27th when notice was given and then under their own rules, ten 
days thereafter they could have had a hearing. 

Now, the record shows there is no service by registered 
mail. The record shows there is no return receipt requested, 
and may I pass -- would Your Honor like to see the book? 

‘This 4s the rules of the Commission. 

Now, we would have sent somebody had we known. 

THE COURT: Were you a party to the proceeding at 
that time? 


MR. CURTIS: Yes, we were a party to the proceeding. 


THE COURT: I dontt know the factual background, 


Mr. Curtis. 


\ 
' 


MR. CURTIS: Yes, we were a party and I think they 
will stipulate thet we were a party to the proceeding. 

TH2 COURT: Had there been earlier hearings? 
i MR. CURTIS: Your Honor, if Your Honor reads those 
transcripts, I spent hO days with these people. They made a 
stetement that I only came when I wanted to. I have a tele- 
gram here which EF would like to pass to the court where I 


specifically said I can't come on that day. I have to argue 


a case in front of the Court of Appeals. 
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They had the hearing anyway on that day. Of course, 
I wesn't there. I couldn't be in two places at one time. TI 
was missing certain days but there were reasons for that but 


I believe I spent some 0 days of actual -- 30 days --1I 


{ 
i 


eee counted them up. 


Now, I pass to the next apie Your Fonor, Exhibit 
Cc. I was a party. | 
Now, Exhibit C is again from their rules. This is 
the Public Service Commission. This has to do with notice of 
hearing. May I pass this back to Your Honor? 
THE COURT: I am familiar with the rules. 
MR. CURTIS: Notice of Hearings which provide, 
"The Commission will give reasonable notice of a formal hearing, 
or’ of any change in date or place of such hearing. Such 
notice shall conform to the provisions of chapter 8 of the - 
PSC rules." 
Now, under 12.3, there is a definite requirement that 
they follow 83. | 
Under 83 there is a definite requirement that they 
give you ten days notice, and then there is a provision for 
service by registered mail with a return receipt requested. 


| 
Now, all this has to do, Your Honor, with the problem 
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of whether we were properly notified, and I — to the 
second point of the argument which is what is the. law of 
case? : 3 : 
Now, in Jordan versus the American Eagle Fire 
Insurance Company, which is a Court of Appeals case, 169 F 
2a 281, 19:7, points out that in a rate hearing you must have 
a hearing in a full judicial sense. Those are the words. You 
got to have a hearing in a full judicial serse. 
| Now, you can't have a hearing in a full judicial 
_ Sense unless you notify a party to be present in accordance 
with your own rules or unless you notify a party that you are 
waiving the rules, and you can't have a hearing in e full 
judicial sense, Your Honor, without having a reporter present 
ong a transcript of the hearing, and they have no reporter 
present here and no transcript of the hearing on the 28th of 
uty of 1965 when they gave the money away. 
So this whole proceeding is void, Your Honor, and 
I ask Your Honor to rule at this point that it is void and if 
they have any argument to the contrary, I would like to hear 
it. 
Is there a full hearing in a full judicial sense? 
Clearly there must be a reporter as Your Honor has 


here and there mst be a transcript, and so there can be a 


review by a higher court. 


| 
J. A. 11 


So on that point, Your Honor, I say this was 
Bee it was capricious, it was contrary to law, and it 


was void as a matter of law. l 


That is my argument, Your Honor, on that point. 


THE COURT: We are going right through -- 

MR. CURTIS: That is on the second point, Your Honor. 

THE COURT: We are going right through your 47 
SCE ESES of error and then we will hear from the Commission 
and the Company, I think we will save time thet way. 

MR. CURTIS: All right. Now, it might take me one 
or two minutes to -- 

THE COURT: You take your time. 

MR. CURTIS: -- to dust this. = 

Reading in the record first, point 3, the propose 
rate changes submitted by C & P have been summarily approved 
without ‘adequate ventilation or consideration as to their effect 
and in detail upon money revenues. | 

Therefore, detailed hearings are mecessary before 
the new rate schedule is enforced upon the public to show by 
concrete evidence just exactly how much momey each item will 
produce ‘to make up the controverted increase of approximately 
2 end 1/3 million dollars. The issue whether the new schedule 
will produce substantially the amount desired requires further 


ventilation. 
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Phis information is something that should have 
been given to us, and it is quite a part from our roll as 
a-non-profit association, the Telephone Users Association, and 
we don't know how many of those people who wrote to us and 
asked for membership were stockholders. 

That is a very simple point, Your Honor, and may 
I leave it with that? 
THE COURT: Yes. 
MR. CURTIS: Addressing myself first to the record, 
Honor -- 

THE COURT: This is point five? 

MR. CURTIS: Yes, Your Honor, and the point reads 
as follows: The Commission erred in failing to grant the 
motions of these intervenors to dismiss the application upon 
see ae that the applicant had not made a proper study based 
se comparable business enterprises with comparable risks in 
this geographical area, 


_ At the conclusion of the -- during various stages, 


Your Honor, and also at the conclusion of the plaintiff's case, 


C & P that is, motions were made by General Service Administra- 
tion any myself to dismiss their case because they had not 


met their burden. 
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There are several cases in point, Your Honor, which 
indicate why the Commission was in error in failing to dis- 
miss this. 3 | 

First, there is the test set by the Bluefield case, 
and I read into the record what that test is, and then I wiil 
show -- I will go from there to some other eases ana I will 


show how they failed to meet this. 


In Bluefield Water Works and Improvement Company 


versus Public Service Commission of the State of West Virginia, 
and that is 262 U. S. 679, 1923 and the Court said: 

"A public utility is entitled te such rates as will os 
permit it to earn a return on the rae of the property which = 
4t employs for the convenience of the public equal to that 
generally being made at the same time and tn the, ‘same general 
part of the country on investments in other business ae 
takings which are attended by corresponding risks and uncertein- 
ties; but it has no constitutional right to profits such as are 
realized or anticipated in highly profitable enterprises or 
speculative ventures." : 

Now, that is the test which stiIZ exists today. It 
was quoted in Smith versus Illinois Bell Telephone Company. 


It was quoted in Hope National Gas Company ease, and I have the 
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citations in my memorandum, and in Hope, the rate reduction 
was affirmed, and Mr. Justice Douglas wrote, “the return to 
the equity owner shall be commensurate with returns on invest- 
ments in other enterprises having corresponding risks." 

Now, I am moving to an adjacent point and then I am 
coming back to that point. 

In Smith versus Illinois Bell Telephone Company, 
Your Honor, the Supreme Court held that even though Illinois 
Bell was wholly owned by A. T. & T. the Court was required to 
\ view it as a separate entity, and I quote and then I will 


point out the significance of this. 


"The ownership of stock by the American Company, am 


its power to control the Illinois Company, did not destroy 
the identity of the Illinois Company.” . 
That is the Supreme Court of the United States and 
then again on page 151 the Court says: "While the Illinois 
Company is a distinct corporate organization, it has the 
advantage of being a component part of a large system... 

This does not alter the fact that the Illinois business is to 
be treated as a segregated enterprise." 


Now, there are two points then, Your Honor, that I 


brought to the attention of the court. 


First, you had to have a local study which compared 
the risks of the local company with other enterprises in this 
oe) 


same region at this Same time, 


In other words, the risk at the time arid the place 


of the utility. Those are the tests, 
The second point is that you have to treat the 
Telephone Company 8S a local business at the time and place, 
i Now, those are the standards, The Supreme Court 
said that, ae | 
Now, what did the Telephone’ Company do? They came 


in and with their witnesses and they compared themselves in 
° | 


company. 
Now, who dia they compare? AT. & PB, How is. 

A. T. & T, doing compared to General Motors? Eow is A. p, & 7, 

doing compared to the B&O? How is A. 7, & T., doing compared@ 

to some other outfit out in California? Not one word about how 

C & P stands with PEPCO, how ¢ & P stands with the non company, 

how C & Pp stands with any other local gas company, or with any 


other business here that has a comparable risk, 
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Now, I have quoted kere and here is Mr. Conrad 
He was one of their chief witnesses, page 05: This is 
a question: "Have you made any studies of C & P as an 
Individual Unite? _ 
| "aA No, sir." 


i 


stated that he has made no studies of local problems." 


Then his counsel answers, page 405, "He has already 


Page 06, "Q Have you made any study comparing the 
C:& P Telephone Company with the other utilities in Washington? 
"A No, sir.” 
Now, GSA, page 506, and this is Tom O'Reilly asking: 
"Q Mr. Conrad, did you make any specific test or 
tests to determine whether the risks and hazards of the 213 
industrials which you used are the same as A. T. & T.?" 
"pHe WITNESS: I-made no study as to risks and 
bazards of any company here.” 
That was their main witness. Not one word about 
risks, no studies and nothing local. 
g Now, then we turn to Irwin Friend. He was their 
second witness. 
Now, Here was his study, page 653: "I asked 
A. T. xX T. to compile all investment advisory service recom- 
mendations as to purchase or non-purchase of A. T. & T., and I 


went through ell these recommendations." 
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“s+ He testified from that, and on transcript page 669. 
he said he based his testimony on, "a review of market 
advisory service.” it ; 

Now, the third witness was Mr, Johnson who was a 
vice-president here, and he not only presented no material 
to meet the test of Bluefield but at the end of my memorandum 
there, I actually quoted from him. He actually says, "We 
had two choices." I have the page there in which I -- "we 

Ina two choices. We could either consider C * P as a local 
entity or else we could consider it as a miniature ACT. & 7. 
Bell System, and so they decided to consider it as though it 
were A. T. & T. Ww e : 

Now, I argue later on and I will argue later on in 
this motion that if the Telephone Company wants to change the 
rule of Bluefield, and Hope and Baker, they mst first go 
to! the Supreme .Court of the United States and ‘change that rule. 

The Public Service Commission of the ‘District of 
Columbia has the power to change that rule but they failed to 
change it, and Your Honor has the duty to no Longer affirn 


their decision because it is a lower court. Your Honor has 


the duty to divorce them, to reverse them because Your Honor 


{1s bound by the opinions of the Supreme Court of the United 


States and the Court of Appeals. 
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Mr, Johnson tells you in his testimony’ thet he is 
looking for a brand new rule. The measure is not the local 
_ company in the local area at the time and place but A. T. & T. 
Now, I asked Mr. Johnson, page lh of my memo, "So 
as a unit in determining a base?" Specifically, do you want 
to back ong of this? 

"a No, I don't withdraw it. I am sticking to my 
testimony. It is what are the earning requirements from the 
standpoint of rate of return for the Bell System what this 

‘company has to do to support its fair share. That is the 
basis.” 

- Then I asked his some questions, "Q Is the C & P 
Telephone Company organized and incorporated in the State of 


New York? 


| "™ It is." 


May I go off the record for a minute, Your Honor? 
Cire THE COURT: Yes. 
MR. CURTIS: "Q Is it an independent person in the 
eyes of the law? : 
"A It is. 
"@ Is it completely and distinct and separate from the 


rest of the Bell System? 
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"aA Yes. . 
ie) But you say this separate and distinct legal 
entity which in the eyes of the law is a-person in determining 
its earnings and its rate base must be considered in terms 
of the parent company and the other holdings of the parent 
company." 
Now, the witness never answered that question, Your 
Hones but he said, page 597, but states that he sought "to 
consider the C & P Telephone Company as if it were a miniature 
Bell System." pie | 
Now, the argument there, Your Honor, speaking from 

the first part of it, is that they never met the constitutional 
tests on the basis of which a greater return could be established 
and in a moment I, will go into that in detail and concretely 
stow why. 2 

| On January 2, 196, the General SORES Administration 
moved to strike the evidence, and dismiss the complaint and 
saying there was no comparability. I joined in that motion, and 
it was not dismissed, and Your Honor, I say that was error. 

Now, I come to the Baker case. The Baker case is 

Washington Gas Light Company versus Baker, 188 2d Page ll, 


USCA D. C. 115, 1950. Judge Bazelon wrote that opinion, and 
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that case substantially he applied Bluefield and Hope to this 
jurisdiction, and I read from the text: 

"Despite the broad Limits allowed the Commission, 
it remains imperative that its findings, under whatever formla 
adopted, be based upon substantial evidence in the record. 
Here, the Commission adopted the prudent investment theory of 
mate regulation and, at the hearings and in its findings and 
opinion, used the traditional formula for rate-making. That 
required a determination of the rate based and of a rate cf 
return on that rate base sufficient to produce adequate 
revenues above operating expenses (ineluding deoreciation) . 
to pay interest on the bonds, dividends on the stock Ane in 
general, maintain the financial integrity of the enterprise. 
Although the Commission did make findings as to Pate pane and 
estimated operating expenses as well as probable mevenestl 
under the rate schedules proposed, it made no inquiry whatso- 
ever into issues necessary to determination of a fair rate of 


return." 


Will Your Honor please note carefully here that 


"essential to such an inquiry is a study of the capital costs 
of the business, such as service on the debt and dividends 
on the stock, in the light of returns on investments in other 


. 


enterprises having a similar risk factor." 
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Your Honor, may I repeat that so that gets in strongly? 
"Essential to such an inquiry is a study of the capi- 
tal costs of the business, such as service on the debt and : 
dividends on the stock, in the light of returns on investments 
in other enterprises having a similar risk factor. Only upon 
such evidence can the Commission Recetas what is required to 
assure confidence in the financial integrity of the enter- 


prise, so as to maintain its credit and to SEFOSS capital. In 


the Hope case, the Supreme Court makes abundantly clear the 
nature of the considerations pertinent to that issue. 

"Failure to subject this issue to inquiry at the hearing 
«render the Commission's conclusion that the rates are 
reasonable, just, and nondiscriminatory devoid of substance 
and wholly ineffective for its purpose. Without any evidence 
on this essential issue, there is no basis for application of 
any standard ene the judicial review ee by the statute 
becomes a formal but futile gesture. | 

"There is nothing before us to indicate that pertinent 
local conditions and economic conditions generally have 
remained static during the intervening years." 

"There -is nothing before us to indicate that pertinent 
. local conditions and economic conditions generally have 
remained static during the intervening years.” 
That is since the last quarter. : 


"Nor does it appear that the risk factor, so important 


an element. in fixing rate of return, has remained static. 
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"But inclusion in the rate base must meet the test 
as to- the investor. As we have indicated, the rate of return 
to which the investor is entitled is measured in part by the 
risks of the business as compared with those of comparable 
enterprises. 
| "We hold that the Commission's order is invalid 
: because of the inadequacy of the record and findings with 
regard to rate of return. 

"The funds resulting from the rate in@reases granted 
by the Commission will be distributed to rate-payers." 

He gave the money back. 

Now, what does that case mean? It means in clear 
English that before a utility can have established a rate of 
return, it must come to the Commission and compare its risk 
of doing business with the risk of other utilities in the area 
and other businesses in the area at the same time and place, 
and if they fail to do this, there is no legal basis upon which 
you can establish a rate of return. — 

That's clear, and therefore, the motions of the General 
Service Administration and of myself should have been granted. 

Now, I have already pointed out my next point, failure 


to supply local figures was a deliberate onission by C&P, 
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and I have already called Your Honor's attention to 


Mr. Johnson's article. 
Now, I have an extra memo which I -- 
THE COURT: You mean his testimony? 


MR. CURTIS: That is his testimony. 

; T have an extra memo, Your Honor, in, whieh T analyzed 
why a comparative risk on a local basis is important. 
What is the economic thinking behind the Supreme Court, and 
the argument there is this: Certain industries are 
monopolistic in nature, better serving the citizens without 
direct competition. This will take about two minutes, Your 
Honor. | : i 
| For example, electric power, gas and water and tele+ 


phone service is so universally regarded #s a public rather 
than a private matter that in Canada, Wexico, Great Britain, 
France and virtually all other civilized nations that the 
Telephone Company is owned and operated by the government. 
Our standard here is, and the Sapreme Court seems 
to be experimenting with the idea, that public utilities will 
run better if you have a Utility Commission which exercises 


legislative power reviewable by the courts. 
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In other words, our standard is legislative regula- 
tions with judicial control. 

Now, the significance of this theory to C & P is 
as follows: You ere not dealing here with an ordinary type of 
private enterprise. You are dealing with something which has 
a| standing of a public utility. It does the work for the 
government and it does the same work which in other countries 
are done by governmental agencies and it is protected from 
competition. 

Nobody else can sell you the use of a telephone. 

Now, the local studies are important for this reason: 
You take the Washington Gas Light Company and PEPCO. They are 
also monopolies but they have competition with each other, 
and, for example, in the matters of heat and other matters, 
the use of the utilities and they are in competition and so there 
is in fact more risk in PEPCO and more risk in the Gas Company 
‘than there is with the Telephone Company which has no competitor. 


Also, Your Honor, take Capital Transit. That is a 


public utility. It competes with taxi cabs. It has competition. 


It has more risk. The taxi cab has competition. They compete 


with the Transit Company, and with private transportation. 
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Now, in comparing all of these utilities: locally, 
you would find then, based on risk, the Telephone Company has 
less risk than any other utility because it has no competition, 
and this proposition, nee simple, is very often overlooked. 
It wasn't mentioned any place in the proceedings. 
The Telephme Company, apparently, is fully cognizant 
of it and wouldn't present the lozal studies but the general 


public knows about it. 


; Your Honor, when they-sell bonds or telephone stock, 


| 
they actually sell the telephone stock and offer less to the 


consumer who buys it than if he were buying a government bond. 
In other words, when the government gets money from 
the ite: it has to pay a higher rate of return for its money 
than the Telephone Company pays. The governnent pays more 
than 3 per cent, and on the last billion and a half the 
Telephone Company paid either 2.6 or up to 3 per cent. 
= Now, Your Honor, in the financial market, in the 
' financial world, the government is known as zero risk because 
if the government goes, everything goes. 
; So that the risk of the Telephone oe in the 
money market is zero-minus because if they are able to get 


money, and certainly the rate you pay for money is some measure 


of your risk, and if they are able to get money for less 
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than the Federal government, then their risk is less than 

the federal government and the significance of all of that, 
Your Honor, comes to the next point, and im setting a rate of 
return, you take into consideration the risk of the enter- 
prise. That is what al the cases say. 

The Supreme Court has said that in Bluefield and 
why is that important? 

In Bluefield they said, Your Honor, you are not 
entitled, as a public utility, to the same amount of earnings 
that you would be entitled to if you were in a higher specula- 
tive venture. : 3 

At the hearings, Your Honor, I introduced the con- 
cept, and as Your Honor knows, I was a professor at the Naval 
fcademy at one time and I am very well versed in all of these 
things and I introduced a concept of the soldier-dollar versus 
the secure-dollar, 

£53 The soldier-dollar is a dollar owt on the frontiers 
of capitalism endeavoring to expand the economic enterprise 
and he might be shot down. He has a terrible risk. 


A secure-dollar is a dollar sitting in a public 


utility and it can't be shot down. He cam come back to the 


Commission and say look, my dollar is invested, and unless you 


4 


give me a fair rate of return, it's the hth Amendment. You are 
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taking my property without due process of len. 

The meaning of all of this, Your Honor, is. that 
insofar as the rate of return should be set, it takes into 
consideration risk. The lower the risk, the lower the 


rate of return. 


You don’t need it. You are not going to be shct 


fhe higher the risk, the higher the rate of return. 
Now, that is the economic basis/and very ooviously 
once you analyze it, it is very obvious as to the validity 


of the Supreme Court's analysis, the validity of the analysis 


ee 
of the Baker Case. | = Se 


You have to have a local stuty- You got to look 
at risk, and after you look at risk, then you are BEN 
position to set rates, and unless you have aone that, as 
Judge Bazelon has said, applying Bluefield and Hove here, you 
are not in a position to come to the next question which is 
what is the rate of return. | 
Now, based on that, Your Fomor, I respectfully moved 
the Public Service Commission to dismiss the case and they 
have failed to produce any of it and I would respectfully ask 
Your Honor to alter the proceeding suggested and ask then to 
_ reply to this point. They cannot repky to it, and this case 


should zo out the window on that very point. 
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'fhe Public Service Comnission had no authority to 
overrule the Supreme Court of the “nited States. 
i It had no authority to overrule the Court of 
&ppeals. It had a duty to apply those standards and when 
instead, it apylied the standards set by the otenronel 
Company, it created an illegal act and its order was void, and 
_ I believe Your Honor, there is no point in arguing most of 
the other points. 
here is only one other on refund, and if Your 
Eonor grants the notion on this, that ends the oasen 
Thank you, Your Honor. 
| TIE COTRT: Well, in the interest of orderly. 3 
procedure, we are going to stay with the established order. 
As I have said, I will go through. the record before 


making my ruling. x 


You will complete your argument and then the 


Respondents will have their turn. 
Gentlemen, it is now twenty-five minutes of one. 
We will recess for luncheon and returm at 1:45 or 2:00 o'clock 
whichever is convenient. 
What is your ovreference? 
YR. CURTIS: Any time, Your Zonor. 
BR. BARNES: 1:45. 
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MR. CURTIS: Yes, Your Honor. One is an article 
by Mr. Hirsch and the other is the photostats of the-- 


THs CORT: I see no objection to the record of 


proceedings unless the Telephone Company or the Commission 


has some objection. 


MR. MoARDLE: I would@, Your Honor, and this is not 


; @ de novo proceeding. 
THE CORT: That is correct. 


MR. MeARDLE: I am not even sure what you have 


there. He never shows us. 


THE COVRT: ‘That is the docket entries and I 
| 


sustained the objection to it. 


| & 
MR MoARDLE: This other one was Hirseh. 
TEE COURT: I sustained the objection to that. 
UR. CURTIS: May they be narked ag papers 13 the 
case of identification? 


| 
THE COURT: They may. be marxed as Petitioner's 


one and two in the proceeding. 
MR. CTRTIS: Yes, Your Honor. 


THE COURT: Just for the record, there is an 
objection to both? . 


e MOANDT=: Yes. 


MR. WHITE: Yee, Your Honor. 
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Now, the quotation that I have Your Honor from 
Judge Vanderbilt is quoted by Mr. O'Riley in his brief at 
the bottom of page 74, and in this preseatation, pase No. 75, 
Mr. C'Riley aeiete out that the prediction is speculative 
; and unsupported and he doesn't seem to bring out in this 
| presentation the testimony of Mr. Gabel and I wish to 
bring that out right now. 
Mr. Gabel is the ESCs ntee head of their whole 
“pate section at the GSA, and ‘in Mr. Gabel's testimony, 
he made a very careful Bias a very experienced man, & 
brilliant man, and probably the most able man there at the 
whole hearing, and from his studies, he vointed out that the 
Telephone Company was making 7.4 in 1963 based on what was 
_ going on there and even if he failed to include a couple 
million dollars, that the rates should be decreased between 
three and four million dollars. 
Now, that is of the utmost significance, Your 
Honor. His testimony was that the rates should be decreased 
between three and four million dollars instead of being 
increesed at all. % 
THE COURT: I am confused as to one thing, and I 


think the question should be directed to the Commission and the 


Company: GSA briefs are not a part of the record in this 
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This should say No. 20, Your Honor. | 


The point is that the Commission ered in not 
excluding interest charges carried on applicant's books which 
are paid by C & P to its wholly owned subsidiary and further 
that the Public Service Commission erred in permitting the 
applicant to carry on the books at 5% interest when the 
Spee itself admitted that it only paid eae and a half 
soe cent. That is on the Order, page 8, | 

I have presented Your Honor with certain arguments 
which I have adopted from GSA and in those arguments: there is 
a rule of no profits between affiliates. : 

ae That rule is a Public Service rule which was in. 
exestence, T PERECVED when Your Honor was on the bench over 
there, and accordion to that, if affiliates deal with ores 
other, and there is theoretically a Bronte. this profit Ts 
wiped out in the calculations. | i 

Let me see. Somewhere in these hearings -- I think 
it is theWV&M Rate Case. 

As a matter of fact, I will poimt out that the 
Federal Rule is the same. It is the rule of no profits between 
affiliates, and that comes out in the following way, as I 


will point out later, in the consolidated tax return. 
| 


The tax return for C & P for 1963, the Federal tax 
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was epproximately $7,700,000. C & P thereupon wrote a check 
for its taxes in that amount and set it to New York to A.T.&T., and 
A. T. &.T, then filed a consolidated tax return on the basis of 
which the tax of C & P -- 

MR. McARILE: I am sorry. I am -- 

MR. CURTIS: The basis of which the -- 

THE COURT: Just a minute. 

MR. McARDLE: Where in the record is this nonsense 
that he is talking about now? What page of the transcript is 


this now? 


MR. CURTIS: Are you alleging, Mr. McArdle, that 


this is -- ‘ 3 
: MR. McARDLF: Ido not remember reading this. I do 
not believe it is, Your Honor. 

MR. CURTIS: Would you look on page aiptoxinately ; 
1311 of the transcript? I is 1309 to 1312 of the craneerine 
I will give you the exact citation. 

THE COURT: All right. 

MR. CURTIS: I have to look in another place but it 
is in my mind. I will have it for you in a minute. I 
believe it is 1309 to 1311 or something like that. 

On page 1309 on Applicant's Exhibit 6 provides 
federal taxes and income for 1963, and the figure is 537 pies: 


| 
| 
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and that is in a question and then they go on and the Company%s 
tax liability to the government is, of course, on the total 
company basis and so it is somewhat aifficult to answer your 
question and then they go on. The $7,829,000 for 1963, if 
you add back in the investment tax credit takes the sum total 
of these figures and reflects the actual tax computation based — 
on the company's books for the company ability to the 
federal government. : | 

In other words, the company Liability to the federal 
government was $7,829,000. 

Now, on the consolidated return, 53h. 

Now, let's go on. This also is the amount. that. we 3 
will use over a period to ‘remit to the governnent via the 


American Company as an agent for the consolidated return. 


c ee NX 
Let's go on now to -- a 


MR. McARDLE: Your Honor, ag can® t understand this. 
MR. CURTIS: Just a minute. You raised the point. 
May I finish? | 
MR. MCARDLE: Rather then take up the time, I 
would rather leave the record to Your Honor. 
MR. CURTIS: Do you accept the statement that I made? 
MR. McARDLE: No. | 


MR. CURTIS: You do not? 
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MR. MCARDLE: No. 

MR. CURTIS: You do not? All right. “The American 
Company, as a result of the consolidated return, avoids the 
penalty tax on intracorporate dividends which it otherwise 
would entail filing as a separate individual corporation." 

So if the payment over a period of time to the 
American Company -- this is Mr. O'Riley. I wasn't smart 
enough to figure this out. 

THE COURT: What page is this? 

MR. CURTIS: Pagé 1311 to 1312. 

This question is: "Savings are not passed on? 

"Answer: The local company pays no more than it 
would if it were filing an individual return basis, There 
are certain savings, as I mentioned in the consolidated return. 


l "Question: Those savings are retained by the American 


Company? 


"answer: They are the ones who avoid the penalty 
tax. So they are the ones who have the advantage. I prefer 
not to look vpon them so much as a saving for this avoidance 
of the penalty." ; 

Over two and a half million dollars, Your Honor, 
that the Telephone Company in New York makes by filing a tax 


return for the local company ‘here and none of the money comes 
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I have to pay that. Your Honor has to pay that. 

Now, if that isn't a nice ‘one, I never heard of One 

Now, we go further along, end I will refer to this 
later on since Mr. McArdle challenged me. 

Now, the rule being employed there : the Federal 
Government in permitting this consolidated tax return is that 
the profits between affiliates, if you file a return, do not 
count, and they get this deduction of two and a half million 
dollars because when A, T. & T. files its consolidated return, 
it takes all the companies, including Western oo and 
under the law, Western Flectric pays no tax since it is 
making a.profit from the affiliates provided it files es part 
of A. T. & T. and furthermore, A. T. & T. pays no tax on its 
stock divident from C & P and that's 7 million four provided 
it files a consolidated return. | i > 

Now, I asked the question of Mr. Haley, and in one 
of the interrogatories Your Honor will find it, and where I 
said, enumerate every tax advantage that C & P gets from Uncle 
Sams. No answer. | 

The Comnission never made him answer [and I have been 
able to leans by reading the California reports, and by reading 
the record very carefully and now what I am saying here, Your 


Honor, is here is C & P sending its money down to Washington, 
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and they sey they do it, and charging almost a million 
dollars a year in interest. 

As a matter of fact, in 1964, I presume, or '65, 
$2,000,000 a year in interest for dealing with its own money. 

Now, all of that should be stricken. It is a 
Goubdle advantage to the company. 

First of all, it becomes 2 part of their capital, 
as I understand it, and at least they use it in business and 
they make ROROT with it, and they pay themselves 7 per cent 
and they charge the local company four and a half? ver cent 
interest on it. That is really burning the candle at both 
ends, Your Honor. 


If this industry should fail, the Supreme Court 


is protected. It has done everything it could to let it go 


on as a private enterprise, and the only thing it has said, 
between the lines, is de honest men. Don't make too auch. 
Now, if this industry ®ails out of the free enter- 
prise system, the Telephone Company has itself to blame as it 
had all over the world. They have a monopoly and they operate 
in a black bag and they fall and this is one of the last 
countries where this condition exists, and you see them right 
before your eyes doing it, and Your Honor will have the power 


to straighten it out, and as long as there is judicial. 
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through the Chairman or other ways, and so they didn't get 
the information. : 

However, it is the contention of this petitioner 
that the staff sidea with the Telephone Company on important 
points, and that the Commission erred in following its own 


staff. 


I will show Your Honor that the accountant of the 
Telephone Company, at a time when I was arguing for a rate -- 
for a refund, stated his position on the refund, that if the 
Telephone Company had in fact earned nore than it should, 
there could be no refund because the feult was not with tre 
Telephone Company but with the Public Service Commission. 

In other words, Your Honor, if Your Fonor sitting 
as a Public Service Commissioner permitted the Telephone 
Company to make 8 or 9 per cent when they are entitled to 
6.2, that it wasn't the Telephone Company! s obligation to 
come in and say we are making too much bat the fault ley 
with you and because of that, we, as users, couldn't get the 
money back. | 

Now, this is a point of view, Your Honor. There 
is another point of view by noble men such as the gentleman 
upstairs in the Baker case who said give $1,250,000 back in 
the Yashington Gas Light case, and give a couple million back 
in the D.C. Transit case, and the Supreme Court in the lindhined 


oase, fine and noole men, give back $11,000,000, and the wonde 


men in California who had the courage to fight this and said 
give $80,000,000 back, and that is a point of view. 

Now, based on the justice of the thing where 
body has been unjustly enriched, at the expense of the 
the money should come back. 

‘The point of view of the chief pacountent of 
' PSC, you couldn't get the money back. It was the fault of 
the men appointed by the President of the nited States to 
sit on the Commission. 


Now, the point of view of Mr. Washington, which I 


will bring out later, he was the Chairman and that is in the . 


record and he denied figures. I asked for figures. ‘hy have 
you gotten more than your 6.252 

I will read later on where he said, Curtis, that is 
not relevant. Suppose they were makime 8 per cent? -T can't 
do anything, Figures denied, Your Eonor. 

| Now, Your Eonor, these two important men, the 

Chairmaniand the chief accountant, represent a point of view and 
the Chairman relied on the chief accountant to a very large 
extent an@ when he should have relied on an imvartial witness 


which was GSA. 


| Now, may I take a moment ont and explain ny position 


there: = 
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UR. CTRTIS: This is an argument -- Point 30, 
that the Applicant earned only 5.52 ner cent is erroneous, 
and since my figures are on Your Honor's e027, I wonid like 
to read from those and then give back the ones I have done 
or else if Your Honor can wait a moment, I will copy these 
‘figures off. | 
| THE COVERT: I think it would ve well to read them 
{nto the record in this proceeding. | 
MR. CURTIS: Yes. Now, the meno in support of 
Point 30 points out as follows: ‘That 5.52 is erroneous for 
the following reasons, and, first, thet the Pudlic Service 
Comnission has failed to exclude from the rate base the 
portions of the plant serving Maryland and Virginia in the 
sum of $2,113,495. This is covered by pre-trial point 14. 
THE COTRT: Where dia that figure come from? 
WR. CURTIS: That comes from SSA's figures and 


those are given in vre-trial point 14 which I have adovted 
| 

i 

TPE COTRT: Is thatein th record? 


and where I adopted their argument. 


: | 
MR. CURTIS: I have already given that to you in 


the record. 


Your Honor should not believe it and the Commission shoulda 
not have believed it, and this kind of argument has no place 
in a rate proceeding or in a public utility, endeavoring to 
show wheat it is entitled to, to prove it paid out money that 
it should) not have paid out and that it didn't pay out. 

Iéis simply the rule of deot that unless you gan 
prove your claim, you can't get paid, ané the only reason 
that Yestern Electric got paid is because it is owned by 
A. fT. & T. and C & P is owned by A. T. & 2. and they heve 
the pump end they are priming the pump and then pumping the 
money cut to Yestern Electric and then over to A. T. & T. 


and they can't tell you how they are doing it because if 


they told you how they were doing it, you wouldn't let them 
ao it. ae : 


Point "G", that the Public Service Commission erred 
in failing to give credit to the users of all of the $2,000,000 
-- all of the noney represented in the saving from filing the 
consolidated tax return. 

Now, imithezonlex; the Commission will tell you that 
they credited the local users with $181,000. ‘They made an 
allowance of? approximately €181,000.- : 


Sines LU 


However, the amount of money involved was the 
difference between, I believe, what is more than about two 


and a half million dollars involved and A. Te & T. filed 


a tax return and by filing a tax return made two ana a 
half million dollars and that is on C & P. 

Somewhere else in the record they also filed as 
part of a tax return, the profits on testern Electric, about 
one-million one. : 

Now, as I understand those pages, and I am 100 
per cent clear on the two and a half million that they made 
by just taking C & P's check and filing a consolidated tax... 
return. I am 100 ver cent clear on that bat in the ae 
million-one, the record isn't 100 per cent sire but I think 
that is what it says. | i =A. 
Now, I think -- somewhere hae I have it. to you 


want to object to that? 


MR. McARDIE; No, I just went a reference to that 


part of the record, Your Honor. 
MRS CURTIS: As to the one-af.llion-one -- 


MR. McARDIE: ‘The two and 2 nalt miliion figures also 
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UR. CTRTIS: That is page 1309 to page 1315 of 
the transcript. You recall that we went over that and took 
a look and thet is the two and a half million. 

_ Tet me see if I have the consolidated return. 
The oremmiEitontone isn't duttoned down sufficiently tight 
in my mind, Your Fonor, so that I can pin it down and say 
here it is but J wish Your Honor would take a look at it and 
I will endeavor, before the hearing is over, give you another 
page citation on the one-million-one. 

| I think what that one-million-one means, on the 
consolidated return, is that a profit of Western Dlestric 


sales to.€ & P is such that there is an additional one- 


million-one that A. T. & T. saved by the consolidated return 


on the sales to C&P. 

| Now, our contention, Your Henor, is that we are 
entitled to ell of this money that A. T. & T. is getting by 
filing the tax return and not just the $181,000. 

i Now, I believe Your Honor knows what the National 
Association of Rate and Utilities Commissioners are. How- 
ever, Your Honor, it is unfortunate that my view is that MARUC 


is inclined to be utility minded and the Commissim specifically 
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says that in so many words when they say that the -- that 
the separation manual, in which NARUC participated, is 
slanted in favor of the stockholders and against the users. 
In other words, the slant is in favor of Aw T. & Te 
and this 4s in the Commission's order. Hon, that is NARUC. 
NARVC said we will figure it out. ‘this way. If 
C & P had filed its own return and so on and so forth, they 
would have paid $181,000 more based on a different base and 
so consequently, we will only take back £181, 000 and we will 
let A. T. & T. keep $2-million-5. cee 
Now, I don't do it that way at el, Your Fonor. I 
view it from the standpoint that there should ve a flow-vack 
from the monopoly because it was not the free aet and will 
that was overating here. It was the monopoly that was 
controlling it, and it should be -- and the profit-shoula be 
disgorged. Two and a half million dollars for filing 2 tax 
return is awfully good pay. | 


I don't think the users should be required to vay 


4t and this is a part from the one-million-one. We didn’t 
get orédit. for that. 
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I move now to Point 38, Your Honor. Reading to 

the transcript, Pre Trial Point 38 reads as follows: 

'®"TMe Commission erred in failing to order the 
Applicant to refund to the consamers, users, and rate 
payers, in the form of a trust fund to be paid into 
and administered under the United States District 
Court and against which claims could be made by 
individual persons, excess earnings over and above the 
6.25 percent allowed by this Comaission in 1954." 

I then quote: 

"6 PUR 3d 222" - that's the legal citation -- "is 
an Order of 1954 granting to C Pa rate of return of 
6.25." : 


| Now, Cheirman Washington, when I brought this out, 
=e 


said, "This is a zone of reasonableness. It doesn't mean 
exactly 6.25." I'll come back to that ina moment, but this 
was following a lengthy proceeding and it was based in the 
final analysis upon figures which C &P gave to ire coantas 
sion just as in phase 2 of this hearimg it gave a set of 
figures end it said, if you give us these rates, we will now 
make 6.25. So it was based in the fimal analysis upon 
representations by the Telephone Company that these rates 
would produce 6.25. 

Now, my Exhibit No. 2 -- I am going to obtain that 


now and hand it to the Court. 
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| 
“(Brief pause in the proceedings) 


Your Honor, may I borrow a pencil? I want to 
mark this exhibit so Your Honor will see where I-ift 
mark it in pencil it won't -- | 

THE CORT; This is your exhibit, Exhibit TTA 2? 

MR. CURTIS: Yes, Your Honor. 

Let the record show that I have passed to the 
Court an Exhibit TUA 2. May I respectfully request that Your 
Honor turn the page to see the sourse of this. This is the 
Telephone Company’s own information handed to its own execu- 
tives as a confidential matter. The Public Relations of the 


| 
Telephone Company with its own personnel is so bad that we 


obtained a copy of it. We didn't ask for it. Somebody 


brought it in. | 2 
Now, this revresents the incone, Your Fonor, I've 
gone back to 1955 in my memorandun, but this is merely backing 
up the memorandum of law which I have given. ‘Your Honor. ‘They 
admitted the authenticity of it in the proseeding. 
MR. BARNES: I? the Court please, I would Jike to 
' state “thet this exhibit has to do witz the total company opera- 
tions. ‘Ye are concerned in the rate case only with the intra 
district operations, the local qerattonss This report, of 
course, is concerned with the total operations. 


MR. CURTIS: Your Honor, there is nothing in the 
\ 


record that says that. This was admitted at the time. There wa 
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no objection mide. It's in the record for what it is. 

'TFE COURT: I think it is identified as general 
statistics, A1920 - 1962, is it not? 

'MR. CITRTIS: Your Honor, if they wanted to make an 
exception at that time they could have made it. This is no 
place to make an exception to materiel that is already in the 
record. 

THE COURT: The exhibit will speak for itself. 

MR CURTIS: The exhibit will speak for itself, yes, 
Your Honor. 

Now, according to these figures in 1955 they made 6.74 
---I must say, Your Honor, before I go to that, I'm just a litt 
“Rit confused by the argument that he made I have speculated 
over that. His argument apparently is that the total sompany, 
which is to say C&P, can make more than 6.25 if it makes it on 
long distance. Now, Your Honor, the Long distance nconons come 
as a result of the settlement sheet and it’s an operating compar 
revenue. It's part of the income of this company. Thevmere 
fact -- am I clear on that, Your Honor? Dia I make my point? 

In other words, to say total company or intra-state is a way 
of causing a certain confusion which should not exist. Fow much 
money is C&P of D. C. earnings, that is the question. Some of 


it comes from non-toll. Some of it comes from toll. All of it 


is revenue for the plant locally, which the individual is paid f 
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in his business. The whole kit-and-caboodle is the local 
plant, and to say interstate and intrastate confuses the issue 
considerably, but doesn't throw us off the point, I hove, Your 
Fonor, but this is C&P Telephone Company of the District of 
Columbia we are talking about. On any other basis, Your Honor, 
the C&>, the Public Service Gommission could say you could make 
6.25 on the local business and I don’t sare how much you make as 
.@ total company so long as the rest of it cones on long distance 
galls. This is nonsense, Your Honor; because the same plant, 
the same peovle that we are paying for as an operating expense 
in their salaries are handling the lone distance calls, and you 
can't exvect us as rate payers to sudsidize A. T. & T. and let 
them make a profit in addition to what they are supoosed to 
make, That's the point, Your Honor. - * : 
Now, these figures, Your Honor, since lr, -- excuse 
me -- since Mr. Barnes has challenged these figures I will 
take another -- - : =o > 


THE CO'RT: I do not believe ke challenged the figures. 


WR, BARNES: I didsi't challenge them. This is what 


the revort just shows. 
MR. CTRTIS: I want to go now, interrupt this for just 
a moment, and go to another exhibit, a Senate document. I refer 


to TIA No. 1, "Progress Revort of the Federal Communications 


Commission," Feoruary 18th and 27th, 1963, "Hearings Before the 
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Senate, ° " Hearings Before the Subcommittee on Communications 
of the Committee of Commerce, United States Senate, 88th Con- 
gress, First Session." "A progress report submitted by the 
Federal Communication Commission regarding telephone rates," 
and so forth, "printed for the use of the Conmittee of Commerce, 
B. S. Government Printing Office, Washington, 1963." Page 107: 
"Ratio of net operating income to average net plant, 
C & P of the District of Columbia, interstate, 7673. 
intrastate, 7.5; total operation, 7.5." Page 107, Your 
Honor. 
That was put in as our affirmative case. 

Now, this is a document which I presented in evidence. 
Now, if Your Honor would look at the memorandum, at the figures. 
1955, -- I believe Your Honor was a Commissioner =~ had just = 
' left as a Commissioner about that time; is that correct? 


/ 


THE COURT: I left in '57. hee aN 


- 


ad 


MR. CURTIS: '57. 

THE COURT: '56 and '57. 

MR, CURTIS: Now, Your Honor, at that time it had only 
climbed to where Your Honor might have raised his eyebrows about 
4t end begun to wonder if it had continued, but after Your Honor 
: left it then went up to 1958, 6680; 1959, 7749; 1960, 7.54. Now, 


by months, these are company figures based on 6.25 -- January - 


7.39, Pebruary - 7.38, March - 9.45, April -- 7.30, May - 7.46, 
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July - 7. 3h, August - 7.27, September - 7.51, october - 72175: 
November - 7.37, December - 7.3h. 
Then for January, 1963 -- January - = February - 
7.32, March 7.11. , | 
Now, we requested, Your Honor, discovery. We asked, 
_ show us how much money you received in excess of the 6.25 which 
the Commission allocated to you in 195. This was denied. Page 
1595 and 1596 of the transcript showed the attitude which the 
Commission had towards this request. : 
"Question: How many dollars have been involved 
since 195 in receiving more than 6.252". | 
The Chairman says: : 
"What does it Genonstrate when we get the figures, 
What are we going to do with them? Let's assume that = 
they heve made 8.1 or 8.2 from 1955 through 1960, what 


relevance does that have?" ! 5 a > 


Now, Your Honor, the public could very well aevonse 


with the expense of the Public Service Commission if the 
Commission set a rate of 6.25 and it didn't mean anything if 
the company made 8.0, and yet the Chairmen. “of the Public Ser- 
vice Commission, at the time of this rate proceeding said it 
doesn't make any difference what they were making. 

I then brough forward on the transcript, page 1597, 


. that we had requested -- excuse me, I would Like to vee cover 
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Your Honor on that. We then argued that they had a duty to 
come forward, since they were clearly so far in excess of any 
conceivable shadow zone, they had a duty to come forward to 
the Commission and say we are making too much money. You 
honorable gentlemen have left it up to us, but now we must come 
forward and say we need a rate adjustment downward. Mr. McLean, 
the accountant then interposed -- and that's transcript 3436 -- 
"It is not the duty of the Company to come forward." Then on 
‘the following page: "The Commission has the duty." 

Now the attitude of the Commission then, as shown by 
‘these two important individuals, the Chairman of the Public Ser- 
vice Commission and the Chief Accountant, were, we believe, 
harmful to the case, and I previously stated that generally 
speaking the Commission sided with the Telephone Company. That 
was our view of it, With this I might add that when General 
Services Administration made a motion to dismiss, and the Tele- 
phone Users Association joined in the motion to dismiss, and 
the other intervenors joined in the motior to dismiss, the staff 
aid not foin in the motion to dismiss, Your Honor. That means 
that the Legal Department, the Accounting Department, and the 
Chair, in our view, tended to side with the Telephone Company 
on very important issues, 

Now, I have shown here that at the outset of this pro- 


ceeding on transcript 11, the Chairman himself had said: 
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"Te Commission does plan to join in this applica- 
tion also the question of excessive return, and then 
the question of whether or not we should as a part of 


this prosedure suggest downward revision." 


But he changed his mind. As @ litigant in this I 


felt.the change. It was as though you had to put on your 


overcoat, Your Honor. I felt the change. 

Now, I give Mr. Conrad's view. He was their chief 
witness on rate of return on page 3, and generally speaking 
mie figures up to 1963 are comparable, bet then he says in the 
first three months of 1963 we only made 6.13. This eminent 
gentleman coming out of New York didn't know that I had a copy 
of the statement to its own executives by the local Telephone 
Company showing that in January they made 6.67, in February 2 
7.32, in March - 7.11. All of these figures are substantially 
in excess of 6.13, and there is no way of adding and es 


oe NS 


those figures and getting them down to 6.15. \ 
Now, I have given Your Honor im this eee and 

I buttoned it down with citations, substamtially the figures 

that I placed on the blackboard, first as to the financial 

arrangement vetween C&P and its only stockholder in 1963. 

A.T.&7. received $7,400,000 in dividends for its common stock 

‘equity of a $120,000,000, compared with @ hundred million dollars 


equity in 1962 when it received seven mfFlion, So it has been 
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paying itself at least 7%, 7% plus all those other items -- 
interest, the consolidated return, and so: forth. Its retained 
earnings rose from 1962 to '63 from twelve million to fourteen 
million, plus. So in addition to paying itself 7% 1¢ added 
$2,000,000 to the kitty which it didn't distribute to itself. 
Had it distributed to itself all of the money that came in that 
year it would have deen paying itself about 103%. In addition, 


4% received $776,000 under the license contract. It received 


lanterest in the sum of $993,000. 


Your Honor, I better, sinoe.I am speaking to the 
Seed I better give the citations. 

The citation for the seven million and seven million, 
four, which I just gave, comes from C&P'S Annual Report for 
1963, pages 17 and 18. The citation for the rise in retained 
earnings from $12,211,000 to $14,109,000 comes from the sane 
place. In 1963 the license contrast of $776,000 comes from 
page 18 of the same source. Interest in the sum of $993,000 
‘gomes from the same source. It received a check from C&P for 
$7,829,000 for federal taxes, then by filing a consolidated 
return paid ¢5,374,000 to the United States for C&P's federal 
taxes, retaining for itself the difference of $2,455,000 -- -- 
that's transcript 1309 to 1311; it retained an additional 
$1,100,000 for filing a consolidated return on Western Electric 
for that portion of Western's business that related to C&P for 
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-- that's transoript 1454 -- It charged ca 555 to ser- 
vice equipment owned by C&P. That's transcript 1512. Now, 
that was the figure that I omitted there and should be added, 
omitted on the blackboard, would bring the total up, if you add 
$185,000, would bring the total up to thirty-eight million, 
approximately $900,000, plus, Your Honor, plus A. T.éT.'s por- 
tion of the revenues from long distance for this ATC 

| Now, this financial history is so luorative because 

the rates are unconscionaole, the monopoly control is unconscion- 
able, and the interests of the public have been so completely | 
neglected that a refund is warranted. 

I come now to the legal aspect, what is the law of a 
refund? Refunds for excessive rates by utilities happen when- 
ever the courts deem them to be proper. In the ease of Lindheimer 
wv. Illinois Bell Telephone Co., 292.05 151, the Court ordered a 
refund of $11,000,000, That was a telephone company case. See 
also Tackner v Illinois Bell, 111 F 24 136. A refund by the 
Public Utilities Commission of Alabama is mentioned on tran- 
seripts, page 3440. On page 3537 of the transcript there is 
reference to a NARUC -- N-A-R-U-C -- Bulletin 61-1964, dated 
June 16, 1964, referring to a retroactive refund going back to- 
July '62, in the sum of $80,000,000 by order of the Public 
Service Commission of the State of California as against the 


California Tel. & Tel. In the District of Columbia there have 
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been numerous refunds. There is the Washington Gas Light Co. 
v. Baker, 195 F 24 29, our U. S. Court of Avpeals in 1951, where - 
a refund of $1,250,000 was ordered to go back to consumer for 
excess gas rates. 

There is another case which was not mentioned in the 
D. C. Digest but which all of us know, of @ refund on rates by 
the D. C. Pransit Company. Mr. Bebohick, Harold Leventhal and 
another gentleman participated in that, and there is a trust 
fund in this court of moneys whteh D. C. Transit was ordered to 
give back. ‘They have just rolled back the other day. They 
eliminated the -- the Court of Appeals eliminated the rate in- 
orease that D. C. Transit tried to put through again. 

If Your Honor should order a refund, Your Honor would 
merely be keeping company with good history. There is ample 
precedent for it if Your Honor believes it is justified, and I 
an firmly convinced that when this hearing is over this rate 


{ 
inerease should be reversed and.will be reversed, and somewhere 


| 
alorg the line, one of the Honorable Judges who sits on the 
{ 


bench will order a refund of this illegally gotten money. 

Now, in the case of United States v. The Public Utili- 
ties Commission of-the District of Columbia, 158 F 2d 533 
(1946), the rates of PEPCO were involved. In that case the 
Court intimates in its opinion that if the Court were to believe 
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thet it was clearly shown that the rates which gave rise to the 
earnings woefully neglected the interests of the consumers, it 
would consider declaring the earnings ontewfol. Now, in that 
ease they didn't find that, but they intimated in their opinion 
that that's what they would find if they @eolared that the in- 
terests of the consumers were neglected. As a matter of fact, 
the Court has to say that, otherwise you eouldn't have 2 Public 
Service Commission. ‘What would be the purpose of it if the 
Public Service Commission neglects the interests of the users 
and the Telephone Company runs away with the ham. Accoréing to 
Mr. MeZLean, who was the Chief Accountant of the Commission over 
there, do you blame the Commissioner, eppainted by the President, 
and in that case blame the President of the Taited States and = 
let the Company keep the money instead of giving it back? © This 
is sheer nonsense, Your Honor. The Telepione Company has the 
money to give back. If they are made to give if back, they 
won't try it so quickly again. Then the Connt ssioner isan 
honorable man. The President of the United States who appointed 
him is an honorable man, and the public fmels they have an 
honest government, which is the purpose fe arvig eeeottonse 
Now, Justice Edgerton wrote 2 separate opinion in 
that case, and he quoted from the financial history, and he 
said, " .. . the Commission's discretiom nas ceiling as 


well as a floor... rates which produce: excessive profits 
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are excessive rates." And he quotes from the United States 
Supreme Court, Dayton-Gouse Creek Railroad Co. v. the Te S., 
263 US 456, 483, 44 Supreme Court 169, 68 Lawyers Edition 338, 
33 A.D.Re 472. “It is an error of law to ignore the interest 
of the public in low rates." Repeat: "it is an error.of law 
to ignore the interest of the public in low rates." It follows 
and cannot be argued contrariwise that if the public has an 
interest in low rates, it has an interest in the rates that are 
declared by law. If 6.25 is declared by law, Your Honor, the 
public has an interest in making sure that something like 6.25 
4s earned, and where you show here where year after year 7 point, 
7.4, 7.5, 7.35, and so forth, is earned, the interest to the 
public is being so grossly neglected that it is time for the 
Court to exercise judicial control. The Congress of the Dnited 
States, in its legislative capacity has delegated authority to 
the Public Service Commission to enforce the intent of the 
egislature to set rates and control rates. The theory of the 


Constitution, as I understand it, as a former professor of govern- 


| 
ment at the Naval Academy, and the other schools at which I 


tanght, and in my practice of law, the theory of this proceeding 
is that if the Commission, in its legislative capacity fails 
to exercise its jurisdiction properly, then the court takes 
jurisdiction and exeroises control. In other words, the separa- 


tion of powers has operated, checks and balances, the separation 
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of powers -- these are the whole two principles of the American 


Constitution. Separation of powers; the Commission is appointed 


by the Executive; it exercises legislative functions; it is 
supervised by the Judiciary. The purvose of this is to make 

sure that the power is so diversified that. as in the days be- 
fore the Constitution the mistress of King’ George the Third shall 


not be able to come in and in one act create al situation, create 
- decision. The power is diversified so that if any influence 
shoula be felt at any one point, there should be a check and a 
balance to this interest, to this interest, and that is why I 

am here, Your Honor, because I believe in the court system. I'm 
a lawyer tecause I believe in it. TI broweht this ease because 

I believe in it. I've worked all these days on these papers 
because I believe in it, and I brought this Court these papers 
to show why this morey should be given back. : 

: I turn now to Capital Transit Co- v the Public Utili- 
ties Commission of 1953, 213 F. 2d 176. Chie? Judge Stephens of 
our court, in a separate opinion, pointed out that restitution 
of moneys as a result of a Public Utilities order could be 
handled in several ways. He says its best if it is dealt with 
by the District Court, and he gave a long list of citations. 

In other words, Your Honor is the reviewing magistrate. Accord- 


ing to Judge Stephens, you should de it. He then went on to say, 
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however, that restitution may be ordered by the court of appeals 
4tself, either directly or indirectly, and menquotzes various 
authorities. He auotes a Restatement on Restitution, Section 
74, Comment (a) (1937). He quotes MoFadden v. Swinerton, which 
is either page 36 or 336, 59 Pacific 816, 62 Pacific 12 (1900), 
or by directing the trial court to award restitution in a sum 
stated. ‘In other words, according to Judge Stephens the Court 
of Appeals, 4? Your Honor didn't act, could direct Your Honor 
to award restitution in a sum stated and this order would come 
down apparently either directly, operating directly upon tke 

| felephone Company or else through the Public Service Commission, 
presumably directly upon the Telephone Company. No remandis 
necessary. The case is here for all purposes. 

Cox v. Dixie Power Co., 81 Utah 94, 16 Pacific 2d 

916, the year 1932, or by directing the trial court to award 


restitution of sach @mount as had erroneeusly been paid, which- 


is our situation here in one sense, otherwise it has been 


opliected illegally contrary to the order to avoid order. 

Morris and Johnson v. the United States, 7 Wall. 578, 

19 Lawyers’ Edition 281, federal case in 1867; Northwestern Fuel 
Co. v. Brock, 139 United States 216, 11 Suvreme Court 523, 

35 Lawyers’ Edition 151, then the year 1891. Then of course there 
is Baker v. Washington Gas Light Co. where restitution was 


ordered in the sum of $1,250,000. I want to give that citation 


| 
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again, Your Honor. That is our case actually for this purpos3s. 
That is our case almost cn all fours. Now, 1 ie to give the 
citation for the transcript, Your Eonor. | 
There are actually two ashington eas Light Companys 
v. Baker, 188 F. 2d, page 11; 195 F. 2a, page 29. In that case, 
Your Honor, a refund was also ordered. 
‘ Merefore, I respectfully argue, Your Honor, that this 
Court does have ample authority to declare the rates invelid 
retroactively, if it should find, as we argue, that the rights 
of the petitioners and others similarly situated, the televhone 
| users, have been woefully neglested, ard that as part of this 
declaration it has nower to declare unlawful the accumulation 
of moneys resulting to C&P as a result of these same rates and 
order a return of these following an accounting in whole or in 
part to the users. | 
As further argument, Your Honor, I adopt the argument 
in the Appendix from the California Rate Case, and I will read 
thea into the record now. These are general principles of law: 
"In approaching the resolutions presented in this 
case it must ever be remembered that the respondent" -- 
and there they say the Pacific Telephone & Telegraph 
Company, but here I say the C&P Telephone Company of 
the District of Columbia -- "and its corporate owner 


and ultimate beneficiary, American Telephone & Telegraph 
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Company, are both public utilities, subject to all the 


regulatory privileges, perquisites, pains and penalties, 
which inhere in such status. We are not here dealing 
with an ordinary commercial concern subject to the usual 
hazards and risks of rugged individualism and the harsh 
laws of the market place. A pubdlic utility oceupies & 
sheltered position in our capitalistic economy. 
"Unlike ordinary business organizations, a public 
utility oscupies a trustee status in dealing with its 
customers. A vudlic utility is created for public pur- 
poses and performs 2 function of the state. (Smyth v. 
Ames, 169 U.S. 466, 544, 42 L ed. 819, 848; Western Canal 
Company v Railroad Commission, 216 Cal. 659, 647.) In 
operating as a pudlic utility, Respondent exercises an 
extraordinary privilege granted to it by the state, and 
4% occupies 2 privileged position." The citation there 
4s United Fuel Gas Company v. Railroad Commission, 278 U.S. 
300, 309, 73 L ed. 390, 396. "In such circumstances, 
standards of public service are the emide. This Respon- 
dent is obligated by the most fundamental rules of law and 
morals to operate in the public interest, the vroperty and 
operations of Respondent being impressed with that interest. 
A pudiioc utility devotes its property to the public use 
ana, thereby, ‘grants to the public em interest in that 


use . « o” 
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This comes from the ancient case of tuna v. Illinois, 
94 U.S. 113, 126, 24 Led. 77, 84, which is a tap root of federal 
reguiation. Other citations fnelude Southern california Edison 
Co. v. Railroad Comnission, 6 Cal. (24) 757, 754. “In fine, a 
public utility is charged with the administering of a public 
trust delegated to it by the state. (Acme Brick Co. v. Arkansas 
Public Service Commission (Supreme Court of Arkansas, (1957), 
18 P.7.R. (3a), at pages 15 and 17." “There is respectable 
authority to the effect that -- 
| 'The utility must use all its receints as though 
they were a public trust.'" 
That comes from the case of City of Ft. ae Southwestern 
Bell Telephone Co. (Supreme Court of popanesene 247 S.%. (2a) 
474, 483; also found in 94 P.J.R. (N.S.) 214, jand 255. 

THE COURT: ‘wo twenty-five. You said 255; it is 225. 

WR. CURTIS: 225. I see here, Your Fonor -- may I 

make a footnote at this point to another point which I argued? 

The California Commission, in its opinion dealing 

with the federal income tax reduction stated as follows: 

"It may well be argued that it is the duty of 
Respondent to avail itself of this feaeral income tax 
deduction to the end that its ratepayers may enjoy such 
tax reduction in the form of reduced rates." 


In other words, the theory of that Commission was 
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that the Telephone Company has the duty to take advantage of 
all its tax benefits and to pass it along to the consumer in 


reduced rates. That is exactly what I am arguing here on the 


other point about the duty of the company to use the best method 


of reducing the rates of the users and to pass some of this 
along to us. | 

Your Honor, I respectfully argue that to deny this 
motion was arbitrary, it was capricious, it was contrary to law. 
The attitude of the Commission that even £f the Telephone Company 
were shown to have made eight point percemt, the Commission could 
ao nothing, was contrary to the will of Congress; it was con- 
trary to the decisions of the Court of Appeals of the District 
of Columbia; it was contrary to the decisions of the Tnited 
States Supreme Court in the Lindheimer and other cases, and 
therefore, Your Honor, on that point I respectfully argue to 
the Court that Your Honor should reverse end hold a separate 
hearing of some type as to how to determine ten SS money should 
be refunded. Now, just how this will be done would have been 
a lot easier had the Commission given us tie figures which we 
asked, but at no time did they vermit us tm get from the Tele- 
phone Company any of the figures. One cam conjecture that if 
a company that has $140,000,000 invested fis entitled to 6.25 
and it's making 7.50. A percent of a quarter of $140,000,000 


is some two end a half million dollars mare than they should de 


ees) 
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making. Now, if you begin conjesturing this way, Your Honor 
should arrive at a figure of somewhere between ten and twenty- 
five million dollars, particularly when you compound the inter- 
est. 

Now, in the second Baker case, Your Honor -- of course 
I will argue contrary -- but I want to point out what the Court 
said, and I believe Your Honor is guided by that, although if 
4t comes to this I will argue so that I my preserve the argu- 
heat for upstairs. In the second Baker case where they refunded 
the money, they permitted the utility the privilege of not hav- 
ing to pay interest on the money, because the rate increase 
there was made, they said, in good faith. Now, if the rates 
had been collected in bad faith, Your Honor, on that opinion, 
then they would have had to pay interest on the money. Now, I 
am arguing here that there is that distinetion, that this money 
was collected in bad faith, not in good feith, because of the 
fact that the Telephone Company let it go for so long. They 
knew they only had 6.25 entitlement, and if the Commission just 
sat there and did nothing, they couldn't go ahead ana collect 
the money and expect to keep it. Some day there would be a 
day of reckoning, and the benefit that they have received from 
it, Your Honor, is not the fact that they have saved the in- 
terest, but that they have been able to get collateral free 
investments. They heve been able to obtain money from the 
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public without collateral, but they stilz have to pay interest 
on the money they obtained, so our argument here, Your Honor, 
is that this money should be refunded an@ interest should be 
paid. 

Now, may I pass to the next point? 

THE COURT: I think this might be an appropriate tine 
for a recess. How much more time -- this is off the record. 

(An off-the-record discussion was had between the 

Court and counsel. ) 
We will take a ten-minute recess at this time. 


(BRIEF RECESS ) 


WR. CURTIS: Your Honor, I move to Point 39, and may 


I read into the transcript: 

eee "The Commission erred in denyimg Intervenor, TUA's 
request for adoption of the forty-cent PRan or a reasonable modi- 
fication thereof as part of its rate-making authority and its 
duty to act in the public interest with impartiality." 

The forty-cent Plan, Your Honor, was a plan which we 
offered to the Commission. We suggested that they add to the 
telephone bill of those ratepayers who did not except to it as an 
option, forty cents for a period of time. It wouldn't have made 
much difference what the Commission decided -- let's just say 
forty cents for the year -- to give us a bundle of money with 


which we could help to police the Telephame Company. 


: so I will do the same thing. 

Mr. Curtis claims that he aid not , receive ten days’ 
notice as prescribed by the Commission's rale of a hearing 
which he says took place on July 28th, 1965. The fact -is that 
no hearings were held on that date. Lengthy hearings had been 
held in the preceding months on the Telephone Company's proposals 
to change various specific rates. Now, £ would like to refer 
to those hearings because I understood Mr. Curtis to say that 
he had never had an opportunity to discuss our rate proposals, 
but these hearings took place on seven different days. Mr. 
Curtis was present on at least some of those days, and they were 
' goncluded with an oral argument in which Mr. curtis participated, 
and his testimony, or his varticipation in the argument can be 
found at page 5063 of the record and extended to page 5087. 
The rate changes proposed in. these hearings, and fully discussed 
on a record which I'm sure, with Your Honor's familiarity with 
this sort of proceeding, is unprecedented. It had never occurred 


before that this sort of a hearing was held with respect to the 


specific rates, but at any rate they went on and it was only the 
attempt of the Company to justify the particular rate proposals 
which they had made that were questioned during these seven days 
of hearings. It was not only Mr. Curtis that participated in 
these hearings. The GSA participated. There were some individual 


defendants, young lawyers, that apparently wanted to get some 
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experience, participated, and there was fizll discussion. It 


was at some point it really sort of resolwed itself into a dis- 
cussion because of the interest of the Cammission in certain 
phases of the rate making etter: and there was testimony by 

Mr. McLean for the Commission on this. After these hearings 

were concluded the Commission issued an omer which it denominated 
Memorandum Rephase 2, wherein the Commission rejected some of 

the rate changes proposed by the Company. The Commission, in 
this order, set forth the prinoiples which it expected to be 
observed in any further rate proposals. 

Now, at this stage in the proceedings it would have 
been proper for the Commission to have awtually issued a rate 
order setting forth specific rates. They didn't do that. They 
issued a memorandum opinion telling us how to do it. 

Now, in our rate finding, in the ratte order granting 
us the $2,300,000, approximately, the Commission had disallowed 
approximately a million dollers worth of plant which they said 
was used for our message unit business to suburban points, and 
—~ ob jected to this disallowance, but newertheless it was dis- 
allowed in the rate case. And in this Memorandum Rephase 2, 
the Commission denied our proposal that we eliminate the multi- 
message unit charges to suburban points, that is, we had plant 
that was used for these charges and we dfdan't think it was too 


unjust to take this plant out of our rate base if we were going 
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to eliminate from our charges the charges for the messages to 
these suburban points, but in this Memorandum Rephase 2 they - 
eliminated this rate proposal, so this plant was going to be 
used for an exchange service to these suburban points, and we 
thought it should appropriately be included, and we went back 
to the Commission and asked the Comnigeton=to pot the invest- 
es for this plant to keep track of these messages in our rate 
paseo and they denied this. mae 
After that we then, on July 26, subai tte our rate 
proposals to the Commission. These were the revised rates as 
the Commission had directed us in their Memorandum Rephase 2. 
The company served a copy of these revised rates upon all in- 
tervenors, including Mr. Curtis. We were notified by the 
Commission of the meeting of July 28th by telephone. This was 
the usual procedure, and I would like to refer to the transcript 
on this point, if I may, at page 4095 of the record. Cheirman 
Washington was talking, and he said: "turning to another 
matter, the Chair would like to read into the record a letter 
addressed to Mr. Arthur S. Curtis from Mr. Joseph Greco, the 
Executive Secretary of the Commission.” —- and I quote: 
"On Friday, June 26, you were advised by tele- 

phone that the next scheduled hearing date of the C&P 

Telephone Company case would be Thursday, July 2, 1964. 

At that time my office also indicated to you that the 
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place for the hearing had not been determined: and that 
this information would be given to you as soon as the 
Commission obtained the place for the hearing. On Tues- 
day, June 30, you were advised that the hearing would 
be held at 10:00 a.m. in Room 200 of the District Build- 
ing, 14th and E Streets, N. 7. Durimg this conversation 
you insisted that I give you written motice of the hear- 
ing, although you are fully aware that I have generally 
notified absent counsel of the next saheduled hearing 
by telephone, a procedure which apparently to date has 
been satisfactory to you. In compliance with your re- 
quest, I hereby advise you the next scheduled hearing 
date will be Thursday, July 2, 1964 at 10:00 a.m. in 
Room 200 of the District Building, 14th and E Streets, 
N. W. At that time the Commission will continue with 
a rebuttal of the Chesapeake & Potomas Telephone Company." 
"ye. CTRTIS: May I make a remark about this? I 
needed a letter from Mr. reco oecause I was also due 
this morning in the Circuit Court of Bontgomery County. 
‘A copy of this letter went out with a motion to continue 
my matter there. Written notice does serve this purpose; 
a letter on the official letterhead of the Commission is 
much more effective than a statement.” 


WCHAIPMAN WASHINGTON: I didn't leave the impression 
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that the normal procedure in this case was not being 

followed and that is why the letter was read into the 

record. I am sure Mr. Curtis agrees with the Chair, as 

well as other counsel, that we have advised absent counsel 

by telephone. There has been no insistence upon written 

notice of the scheduled sessions of tie nearing." 

Then the question: "Is there anything further, 
gentlemen?" -- Chairman - and there was nothing further. 
| When we met with the Commission on guly 28th, we 

were told the Secretary of the Commission had veen trying for © 
two days to get in touch with Mr. Curtis by telephone and had, 
in addition, written him a letter telling hin of the meeting. 
Both the intervenors who had previously been diligent got SSS 
dance at the Commission proceedings, inslading counsel for 
the General Services Administration, were present. Mr. Curtis, 
who had attended as it suited his. convenience, nas not. ae 
purpose of the meeting on July 28th was not to hold additional 
hearings nor to take additional evidence. The meeting was a 
conference to assure that the revised rates filed oy the 
Commission did in fact conform to the Comuission' 8 previous 
order or memorandum. No objection was made that the revised 
rates failed to carry out the Conmission"s instructions. The 


Commission's final order, Order No. 4976, expressly states 


this. Because the meeting of July 28, 1965, aid not constitute 
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a hearing, the Commission rules regarding ten days’ notice did 
not avply. This is also the rule of the case as is indicated 
by the transcript that I have read to Your Honor just now. 
Even if Mr. Curtis contends that he desired to make an argument 
at that time, he was not deprived of any might, because by 
statute he had a right to file a motion fer reconsideration at 
“the end of the case. He did in fact file such a motion. That 
motion, however, nowhere alleges that the revised rates as 
finally proposed by the Commission did net confom to the 
Commission's mandate. 
Point 3 - ; 
®Commissioners claim that there was inadequate 
consideration by the Commission of the effect of the 
rate changes upon the Company's revemues." 

Nothing coulda be further from the truth. The revenue - 
effect of that rate changes had been the sudject of many days 
be hearings. All of the components: of the formula which would 
be necessary to determine the effect of the rate changes, par- 
tionlarly the number of telephone statioms in service, were 
documented exhaustively, investigated by tthe Commission's staff 
and spread upon the record. 

Now, even Mr. Curtis had a rate proposal, and in his 


closing argument, the pages of which I gmve earlier, he proposed 


that. since there were 703,000 telephones, that each telephone ve 
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inoreased by Nene ener and a half pense a aonth. This was 

his computation of what would be necessary to assure the $2,300,000 
to the Company, and it was his proposal. Yow novoty took this 
very seriously. It wouldn't be good rate making, put it 
apparently would have satisfied Mr. Curtis. Even the petitioners 
do not claim that there is no evidence in the record to suvport 
the Commission's order in this regard. They olaim instead that 
there should have been more evidence in the record, that the 
subject matter should be further explored. Under these eiroun- 
stances the petitioners’ allegations of error is foreclosed by 
the statutory rule that, "the Commission's findings shall be son- 
elusive unless it shall appear that the findings are unreason- 
able, arbitrary or capricious." | 


Point 4 -- | 

Petitioners claim that the Comai'ssione erred in ~ 
denying their motion for disclosure of the saentity of 1geal 
Washington area stockholders of the A.T.&T. Company. 

The identity of these stockholders was of course in no 
way relevant to any of the issues before the commission. 

Now, Mr. Curtis, in his discussion referred to the 
fact that perhaps stockholders lists were available through 
advertising agencies which specialize in this sort of informa- 


tion. I assure the Court that they are mot so available, and 


this in fact was the only reason we could think of that anyvody 
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might want a list of the stockholders of the A.T.&T. Company 
in thisarea. Certainly the request for @isslosure was properly 
denied. 

Point 5: 

*"petitioners claim that their motion for dismissal 

should have been granted because the Telephone Company, 

in presenting evidence regarding what would constitute 

a fair return, did not make a study comparing its earnings 
to the earnings of other businesses £m this geographical © 
area." 

Now, Your Honor, Mr. Curtis has referred time and 
time again to the Baker case as if that were authoritative in 
requiring that we make a study of local businesses in the area. 
fhe Baker case involved a situation in which the Commission 
had no rate of return testimony before it, and this was an 

: eee which the Court of Appeals felt was flagrant and they 


reversed the action of the Commission. Now, at one point of 


tilne the state of the law was such that the earnings of other 


businesses in the area were important in ascertaining the cost 
of capital to a local utility, but the Telephone Company aid 
not make such a study because the earnings of other businesses 
in this geographical area is not the proper legal standard at 
this time for determining a fair return for the Telephone 


Company, and it has not been the prover legal standard for more 
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than twenty years. In the Hope Natural Gas ease, decided in 
1944, the Supreme Court resognized in modern times: "He have 
come to a national security market situation and that capital 
financing is no longe> obtained purely on a local basis." ‘The 
Hope case established, therefore, that national economis data, . 
not local business statistics, must be referred to in rate : 


making proceedings. The Commissioners dc not claim, horéover, 


that the Televhone Company failed to produce any evidence re- 
garding the return which it should be alioned. Indeed the record 
is replete with economic data presented by the Televhone = 
Company's experts. Among these experts was a distinguished 
economist from the University of Pennsylvania. The testimony 
of other knowledgeable individuals was presented by the Company 
as well. The record also contains greater return evidence sub- 
mitted by the intervenors and the Commission staff. 411 of 

. this testimony was the same in character as far as its reliance 
upon national markets was concerned, and even Ur. Curtis’ own 
vboker witnesses were not talking about competitive matters in 
the local capital markets. They couldn't do that, because 
financing is on a national basis. It is perfectly clear, there- 
fore, that the Commission's findings regarding the prover rate 
of return to be allowed the Televhone Company is based on sub- 
stantial evidence of record. The petitioners cannot claim 


otherwise. Under these circumstances the fact that some 
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Fy. LEVENTHAL: I wish I could have this excerpted 
and framed. It shouldn't be lost to posterity in a 
miserable old dusty transeript. 


tyr. CURTIS: . That seems very clear to me, Your 


Honor." 

It seems to Mr. Curtis, apparently, that money ex- 
pended on wages must appear as an expense regardless of the fact 
that the wage may have been paid in connection with additions 
to plant rather than in connection with saintenance or other 
activities which would properly result in an expense. He is 
simply wrong, however. The Company, in capitalizing labor 
costs relating to plant construction, merely observed the basic 
accounting rules that the Federal Communications Commission and 
the D. C. Commission hed prenostbace and which in this instance 
conformed to accepted accounting practice observed by business 
generally. \It was not error for the Commission to accept such 
SOS for rate-making purposes. 

; Now, it seems to me that Points 11 and 38 might well 
be discussed together, and it will shorten things if I do. 
Petitioners claim that if the Commission found that the Telephone 
Company, based uvon conditions prevailing during 1964, was en- 
titled to a return of 6.254, this necessarily implies that any 
return above 6.25% earned in previous years must be returned to 


tke telephone subscribers. This allegation of error depends upon 


565 


J. A. 205 


a misconsepticn of the entire regulatory process. In fixing 
ates, the Commission selects yeriod of overations and - 

considers the Company's tnvestment and expenses auring that test 
period. fhe Commission also determines, om the basis of. this 2 
seleoted period of operations, what a fair return to. the Company 
would be. The determination of the fair return depends on 
current state of the capital market, becamse the Company mus t 
earn enough to be able to induce investors to commit their 
capital tc the Company's securities. The fair rate of return 
also depends upon a consideration of the carseat health of the 
economy as a whole, because earnings obtaimed dy lawful businesses 
generally reflect in turn upon the fairness of the Company's 
earnings. Nobody expects that the Companys investaent or ex-., 
penses will remain the same as they were enring the test peeiodl 
after rates are established. The business changes, expenses 
vary. The investment in capital equipment varies, and the cost 
of capital is not static. Similarly nobody ean reasonably ex- 
peot that the Company will earn exactly at the authorized re- 
turn after rates are established. The Company might earn more, 
and it might earn less, but.in any event, tthe Company is operat 
ing under lawful rates established by the Commission. 

In the Company's last rate case prior to this one, in 


1954, the Commission also indicated that 6.25 was a reasonable 
| 
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return based upon the period of the Company's operations which 
the Commission then examined. Petitioners claim that any 
earnings since 1954 over 6.25% do not belong to the Company, 
although they do not argue that any earnings less than 6 325% 

~- and there were some -- should be restored to the Company. 

In any event, there is no showing on this recoré that it was 
unreasonable for the Company to earn more than 6.25% in any of 
the interim years from 1954 through 1964. By statute the 
Cieneneton only has authority to establish rates for the Company. 
. he rate of return found proper by the Commission for the test 
year is just a part of the rate-making formula employed by the 
Commission in the fulfillment of its statutory duty to establish 
fair and reasonable rates. Once these rates are established 
they are the lawful rates. They cannot te attackea collaterally 


or retroactively as petitioners are now attempting to do. The 


Company's earnings, as well as its losses while: operating under 


these lawful rates, belong to nobody but the Company. 

Point 12 -- Petitioners claim that it was error for 
the Commission to continue to permit the Belevhone Company to 
provide telephone service to its employees, including its ex- 
ecutives a+ reduced rates. This telephome service is furnished 
for the convenience of the Telephone Company. It is not 
additional compensation for Telephone Company.employes, A 
petitioners imply it must be regarded, but if it were, there is 
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in their order figures for both 1963 and 1964 " presented by 
the Commission's chief accountant. | 

On page 18 of the Commission's order No. 4887 they 
@iscuss the appropriate rate base, and they discuss the apoli- 
cants? and staff's exhibits. 
: Now I then might say that Mr. Curtis has referred to 
fre staff as favoring the Company. He has nade some charges 
really with respect to them that I think are quite shocking, 
eee we have become rather hardened to this sort of thing. And 
I might say that if the Comte ror had follened its own account- 
ant's figures that we would have ‘obtained rate relief sub- 
stantially more than the $2,300,000 which we were granted in 
the orders that they finally entered. I can't conseive that 
4t was prejudice of the accountant that made him put figures of 
that sort. I think it is rather indicative of the fact that 
the Commission itself was overly stringent and disallowed things 
which had never been disallowed in any of our previous rate 
cases. Just to make one reference, the pension expense -- they 
aisallowed portions of our pension expenses which had been -- 
there had never been any disallowance on these rate cases on 
this, and if anything, the atmosphere today is @11 in favor of 
pension plans and favoring the provision fo> employes on an 
adequate basis, and there were in the record reports of the 


federal government encouraging the tyve of thing we had done, 
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Point 30 -- Petitioners claim that the Commission 
erroneously found that the Telephone Company was earning only 
5.25%. Actually the Commission found that the Telephone Company 
was earning less than that. In Order No. 4899 the Commission 
found that the Telephone Company's rate of return on an adjusted 
end of year rate base was 5.50%. This calculation was just 
simple arithmetic based upon the Commission's other findings 
and conclusions. The petitioners are wrong in their clain 


that these other findings and conclusions constituted errors 


of law. It follows then that they are equally wrong in their 


elain that this calculation was erroneous. 

Point 31 -- The petitioners contend that the Commission 
erroneously suggested that all parties, including the petitioners, 
agreed to the use of A.T.&T. figures. What the Commission coe. 
actually said was that all witnesses, not parties, in determin- 
ing the proper return which must be to eresstors in order to 
induce them to commit their funds to the purchase of the Tele- 
phone Company's common stock, used stock market data derived 
from sales of A.T.&T. stock. Since the Telephone Company is 
wholly owned by 4.7.47. Company, none of the C&P Company's 
stoek is on the market, and consequently there is no market 
data for the stock. Pardon me, I ama poor granmarian because 
I think I should have said "there are no market data for the 


stocx. Moreover, the Telephone Company ultimately raises its 


. 


anything else in here. 

TTS CURTIS: Yes. Well, Your Honor, I believe I have 
referred Your Honor to the rules, and so forth, and 40955 I 
gontt really recall. I think they said that they wrote me 2 
letter. : 
- THS COTRT: You were quoted in that portion of the 
transcript, as I recell argument. | 

MWR. CURTIS: Well, I don't know how I was quoted. 

' THE COURT: In any event I am going to read the 

transcript of the record. | 

MR. CURTIS: Yes, Your Honor, but I don't know -- 
quoting is hearsay. If there is anything in the transcript that 
is hearsay, that somebody said what I said, I ask that it be 
stricken. I am here to say what I say. i 2 es 

THE COTRT: I believe the eersentee refers to your 
statement before the Commission, Mr. Curtis. _ That is what I 
am referring to and that is what T will be guided by. = 

MR. CURTIS: Your Honor, the transcript stops before 
the final hearing. There is no transcript for any of this. 


They did not preserve a record for judicial review. Now, under 


the rule of the Baker case that ends the sase, However, Your 


Fonor is gcing to review this matter. 
Now, Point 5, they have adzitted that they made no 
ettempt to comoly with the law of the Bainer oase. They. said 


410 
J. A. 210 
we have a nationel standard and we ere gcing by the Hope case, 
which says that we don't need to put in local figures. Now in 
the Zope case’, Fope; as Your Honor knows, was a subsidiary of 
Standard Oil, wholly owned, and in Hope there was a rate reduction, 
money was given back. There was a reduction. Hope was decided 


in 1944, and it’s 322 3. S. 591. Subsequent to that we had 
Baker vs. Yashington Gas Light decided by our 7. S. Court of 


| 
Appeals, 1950, 89 T. S. Anpeals, 0D. C. 115, so that the judges 


upstairs, those honorable gentlemen were quite aware of the 
whole case when they seid you have to have a study of risk in a 
local area. 

Nowzthe utility in that case, which was a gas company, 
Your Honor, took the case to the Supreme Court for certiorari 
and certiorari was denied, 349 %. S. 952, 71 Supreme Court O51, 
after 1950. That was more than seven years after the Yope case. 
So, Your Honor, the principle of law thet they should have been 
working out of was Baker vs. Washington Gas Light Company. They 
did not do this. The Commission erred in following their 
standard instead of the Baker standard. ‘The transcript, the 
motion to dismiss clearly showed that I brought them this 
material. They denied it. Your Honor has no obligation to 
affirm their decision because they are contrary to the rules of 
the Court of Appeals. Your Honor's duty it to our Court of 


Apveals which speaks to us about what they think the Supreme 
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UNITED STATES DISTRICT Coos 
FOR THE DISTRICT OF COLUMBIA 


TELEPHONE USERS ASSOCIATION, INC. 
National Press Building 
Washington, D.C. 


and 


ARTHUR S. CURTIS, a telephone user, 
for himself and others similarly 
situated 

National Press Building 
Washington, D.C. 


Petitioners, 
Civil Action 
Vv 
< No. 909-65 
PUBLIC SERVICE COMMISSION OF THE 
DISTRICT OF COLUMBIA No. 2916-65 


and 


JAMES A. WASHINGTON, JR. 
EDGAR M. BERNSTEIN 
CHARLES M. DUKE 
As Commissioners of the Public Service 
Commission of the District of Columbia 
Cafritz Building 
Washington, D.C. 


Respondents 


MEMORANDUM, 


This is a consolidation of two appeals by 
petitioners Arthur S. Curtis and the Telephone Users 
: | 
Association, Inc., intervenors!° in the hearings of the 


Public Service Commission of the District of Columbia 


(hereinafter "the Commission"), from three orders of the 


1. The corporate petitioner is a maepeosi association 
organized to advance and protect the interests of telephone ! 
users of the District of Columbia; The individual petition- 
er appears for himself as a telephone user and for others | 
Similarly situated. Other intervenors in the Commission's 
hearings included the General Services Agministration on 
behalf of the Executive agencies of the Federal Government, : 
The Federation of Citizens Associations, and Walter H. 

Mayo, Esq 
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Commission authorizing intrastate2+ telephone rate increases; 
for the Chesapeake and Potomac Telephone Company (herein- 
after “the Company"). This court's jurisdiction has been 
invoked under D. C. Code §43-705(1961) which limits its 
consideration solely to the record before the Commission. 

D. C. Code §43-705 (1961) further restricts the court's 
review to questions of law and requires that the Commission's 
findings of fact shall be conclusive unless found to be 
unreasonable, arbitrary, or capricious. Petitioners had 
appealed separately from each of two phases in the 
Commission's hearing in Formal Case No. 494 entitled, "In 
the Matter of the Application of the Chesapeake and Potomac 
Telephone Company for Authority to Increase its Schedules 
of Tariffs and Rates.“ The Company has been granted leave 
to intervene in this proceeding. 

The Company filed a formal application to increase 
its intrastate telephone rates on September 27; 1963, 
stating that its rate of return had @eclineda steadily since 
1960 due'to wage and operating cost increases and the cost 
of obtaining capital financing. The application sought iat 
Commission approval of rate changes estimated to produce 
over $10,500,000 in additional revenues which would yield 


a projected 8% on intrastate investment. The Commission 


; : i 
‘hela extensive hearings from December, 1963 to August, 1965 ; 


2. The Company provides both intrastate and interstate 
telephone service in the District of Columbia. The rates 
and charges for interstate service are governed by the 
Federal Communications Commission, 47 U.S.C. §201 et seq. ! 
(1964). The rates and charges for intrastate service which 
includes exchange service and other non-interstate communi-~ 
cations services, are subject to the jurisdiction of the ; 
Public Service Commission of the District of Columbia, 

D. C. Code §43-301 et seq. (1961). 


in compliance with statutory requirements. - 


The first phase : 
established the amount of revenue necessary for the 
Company to earn a fair return on that part of its invest- _: 


ment used to provide intrastate telephone services to the 
District of Columbia. The second phase resulted in 

: | 
approval of specific telephone rate inereases necessary 


ESTING RST s EE ETS SEE, 


| to accomplish that end. 

On December 22, 1964, the Commission issued 
Order No. 4887 establishing the Company's test year intra- 
state revenues, expenses, and rate base. Both the 
$2,196,000 increase in annual revenues and the return on 
intrastate investment of 6.25% authorized fell considerably | 
short of the amount sought by the Company. Following 
petitioners' motion for reconsideration of that order, 3- 
the Commission issued Order No. 4899 which in substance 
denied petitioners' motion while authorizing an increase 
in additional revenues of $150,000. Petitioners then 
appealed those orders in Civil Action No. 909-65. 

On August 2, 1965, the Commission issued Order 
No. 4976 fixing telephone rates pursuant to its previous 
orders. On November 22, 1965, petitioners appealed this 
order in Civil Action No. 2916-65 after the Commission 
denied its petition for reconsideration by failing to act 
on said petition within thirty days of its filing.4- Both 


actions were consolidated for trial pursuant to Fed. R. 


Civ. P. 42(a). 


i 
| 
. 
| 
t 
i 


3. D. C. Code §43-704 (1961). 
4. Id. 
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Petitioners' allegations of error in the Commission's 
proceedings address five major areas: 1) the rate base 
and operating expenses established by the Commission for 
the Company, 2) the choice of the year 1964 as the test 
period for ascertaining the rate base and expenses, 3) the 
Company's rate of return, 4) retention by the Company of 
past earnings in excess of 6.25%, and 5) procedural errors 
in the conduct of the hearings. Petitioners have argued 
their case at great length and memoranda have been filed 
by both parties. A careful reading of the extensive 
record compiled before the Commission reveals the attention | 
given to each of these areas. On the basis of that reading | 
and the’ arguments of counsel, the Court finds that the 
Commission did not err as a matter of law in any of the 
areas alleged and that its findings are not unreasonable, 
arbitrary, or capricious. 

Accordingly, Orders No. 4887, 4899, and 4976 of 


the Public Service Commission of the District of Columbia 


: 


are affirmed and the complaint is dismissed. 


DO 


June 5, 1967 


Arthur S. Curtis, Esq. 
Attorney for Telephone 
Users Association, Inc. 
National Press Building 
Washington, D.C.,20004 


Public Service Commission 
of the District of Columbia 
Cafrit2z Building 

Washington, D.C. 


Paul F. McArdle, Esq. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


5A MS 


TELEPHONE USERS ASSOCIATION, INC., 
et al., 


og eee 8 ees ete ene ats 0 so eee = || 


Petitioners, | 
Vv. Civil Action Nos. 909-65 


PUBLIC SERVICE COMMISSION OF THE | 2916-65 
DISTRICT OF COLUMBIA, et al., | 


Respondents, 


r phe who 
vuliS 1967 
ORDER HUBEE BL SiGjuuvs, CLERIC 


| 
This cause having come on to be heard January 30 and 31, 1967, 
and February 1 and 2, 1967, on petitioners' appeal from Orders Nos. 4887, 
4899 and 4976 issued in Formal Case No. 494 by the Public Service Com- 


mission of the District of Columbia, and upon consideration of the oral 


argument in open court by counsel for.petitioners, for the Commission, 


and for the respondent-intervenor The Chesapeake and Potomac Telephone 


| 
| 
! 
| 
| 


Company, together with the pleadings and papers filed herein by all the 


parties, and after a review of the entire record certified to this Court, 


| 2 
THE COURT FINDS AND CONCLUDES, all jas is more fully set 


poy ee eg eee ey 


| . 
forth in the Statement of Reasons accompanying this order as required by 


i 
i 43 D.C. Code § 705, that the findings of fact of the Public Service Com- 


; mission in the orders presently at issue were not unreasonable, arbitrary 
or capricious, and that petitioners were not prejudiced by any errors of 


i law contained therein. Wherefore, for the reasons stated, itis this ATT 


day of cc » 1967, 
i IADJUDGED AND ORDERED: 


1, That the petitions of appeal in Civil Action Nos. 909-65 and 


2. That Orders Nos. 4887, 4899 and 4976 igsued in Formal 
Case No. 494 before the Public Service Commission of the District of 


Columbia be, and same are, hereby affirmed. 


: 
i 
f 
} 
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| 
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NOTICE OF APPEAL. 73 (B) | 
ae Or 


Ynited States District Court for the District of Columbia 


Spat 


Telephone Users Association,Inc 
Plaintiff. 
vs. 


Public Service Commission D.C. et hl 
Defendant. 


Crvi No. 909-55 - 


NOTICE OF APPEAL 


Notice is hereby given this 30 day of June , 1967 , that 
| 


i 
. | 


The Telephone Users Association, Inc, Petitioner 


ne r appeals to the United States Court of Appeals for the District of Columbia from the 
xiudgment of this Court enteredonthe 5th dayof June , 1967 


in favor of Respondents 


against said 


Arthur S. Curtis 


Attorney for petitioner 


816 National Press Bldg r.C. 
National 8-569 6 


United States Bistrict Court for the District of Columbia 


TRAS 


TELEPHONE USERS ASSOCIATION INC 
Plaintiff. 
PUBLIC SERVICE COMMISSION D.C.ET fAL L No: 
De a ee 
Defendant. 


NOTICE OF APPEAL 


Notice is hereby given this 30 day of June , 19 67 , that 


The Telephone Users Association, Inc.. petitioner 


iseeey appeals to the United States Court of Appeals for the District of Columbia from the 


xpmigmiant of this Court entered on the Sth day of June ,19 67 


Respondents | 


in favor of 
| 


against said | 


Arthur S. Curtis 


Attorney for ( Appellant) 
| Petitioner 
816 National Press Bldg. D.C. 
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PUBLIC UTILITIES COMMISSION 
- FORMAL DOCKET 


Formal Case No. 494 

P.U.C.NO. 3718 

General Docket No. 
Party: The Chesapeake & Potomac Telephone Company | 


Nature of Proceeding: Application for authority to increase its existing schedules 


and rates. 


Date. Record of Proceedings 
1963 
9/27 | Application filed. | 
10/7 Petition to Intervene filed by Walter H. Mayo, I, and Gordon M. Shaw 
10/24 General Services Administration requests leave to intervene. 
10/24 Miscellaneous Trust Fund Deposit Order No. 348 directing Company 
to deposit $1,000. } 
10/28 Notice issued scheduling pre-hearing conference for Thursday, 
November 7, 1963. i ! 
Pre-hearing conference held. 
Pre-hearing conference memorandum filed. | 
Federation of Citizens Association requests representation at 
hearing. | 


| 
Notice issued scheduling hearing - December 9, 1963 


JA219C (2) 
208 


PUBLIC UTILITIES COMMISSION 
FORMAL DOCKET 


Formal Case No. 494 
P.U.C.No. 3718 
General Docket No. 

Party: The Chesapeake & Potomac Telephone Company 

Nature of Proceeding: Application for authority to increase its existing schedules 


and rates. (Continued) 


Date Z Record of Proceedings 
1964 


and revision of rates and other relief filed. 
2/7 _ Answer of Telephone Co. to motion to strike evidence and dismiss 
3 application. 
2/10 Response of Telephone Users Association to motion to strike evidence 


and dismiss application filed by General Services Administration. 


2/10 Petition requesting return to telephone users of monies collected 


by Telephone Company above legally authorized rates since 1954 
-filed by Telephone Users Association. 

Walter H. Mayo, Ill, and Gordon Shaw submit reply of intervenors 
’ én support of motion of U. S. of America to strike evidence and 

dismiss application. 

Hearing held. 


Hearing held. 
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Record of Proceedings: (Continued) 


Hearing held. 

Hearing held; recessed to January 20, 1964 

Commission appoints Dr. Lionel W. Thatcher as Consultant and 
Expert Witness. | 
Miscellaneous Trust Fund Amending Order No. 348 - $7,500. 
Request of Arthur S. Curtis, Esq., representing Telephone Users 
Association, Inc., to enter appearance is granted. 


Interfederation Council files Resolution re Company's application 


for rate increase. 


Informal hearing re enlarging rate case to permit intervention for 


aS 
purpose of full inquiry into merits of All Number Calling. Sei a | aie 


Affidavit re ANC submitted by Company. 
Notice issued scheduling hearing - January 23, 1964. =~ 
“Request of Hal Witt, treated as an informal petition for wnfenvention, 


denied. 


Hearing held. 

Hearing held; to reconvene ReDnesey 10, 1964. 
Service Complaint of Hall Witt, Robert J. Bird, and others similarly 
situated, filed. : 
Motion to strike evidence and dismiss application filed by General 
Services Administration. i 


Telephone Users Association petition for reduction. 


Record of Proceedings (Continued) 


Revised petitions requesting return to telephone users or to a 
trust fund of monies collected by Telephone Company above 
legally authorized rate of 6.25% since 1954. 

Notice issued scheduling hearing - March 30, 1964. 
Memorandum of Ean filed by Telephone Company on whether 
P, U, C. is legally bound by N. A. R. U. C. Separations Manual. ° 
Memorandum of Law filed by G. S. A. on whether P. U. C. is 
legally bound by N. A. R. U. C. Separations Manual. 

Hearing held. 

Hearing held. 

Hearing held. 


Hearing held; to reconvene April 8, 1964. 


Telephone Users Association, Inc., files motion to dismiss 


application. ee 
Hearing held. 

Hearing held; to reconvene April 16, 1964. 
Hearing held; to reconvene April 17, 1964. 
Hearing held; to reconvene April 24, 1964. 
Hearing held; to reconvene May 1, 1964. 

Hearing held; to reconvene May 4, 1964. 

Hearing held; to reconvene May 5, 1964 

Hearing held; to reconvene May 6, 1964. 
Hearing held; to reconvene May 7, 1964 


(Continued on page 214) 


Record of Proceedings (Continved) 


Hearing held; to reconvene June 24, 1964. 

Hearing held; to reconvene June 25, 1964. 

Hearing held; to reconvene June 26, 1964. 

Hearing held; to reconvene July 2, 1964. 

Miscellaneous Trust Fund Deposit Arenas Order No. 348 - 
$10,000. 

Hearing held; concluded. | 
Miscellaneous Trust Fund Deposit Amending Order No. 346 - 
$5,000. : 

Commission amended order appointing Dr. Lionel Thatcher as 

Consultant and Expert Witness to include employment of Dr. 
William Beranek. : 
Brief filed by Federation of Citizens Associations. 
Brief filed by General Services Administration. S 

Brief filed by Arthur S. Curtis, Counsel for Telephone Users 

Association, Inc. 

Brief filed by The Chesapeake and Potomac Telephon Company. 

Oral argument held; hearing concluded. 


Appointment of Edward H. Chisolm : 
Order No. 4887 issued authorizing additional revenues of 
$2,196,000. ; 

Application for reconsideration and for other relief filed by 
Telephone Users Association, Inc. 


Additional Points in HERES for reconsideration 
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: - PUBLIC UTILITIES COMMISSION 
FORMAL DOCKET 


Formal Case No. 494 
P.U.C. No. 3718 
General Docket No. 


Party: The Chesapeake & Potomac Telephone Company 


Nature of Proceeding: Application for authority to increase its existing 


schedules and rates. (Continued from previous page) 


Date . { | Record of Drocecties 
1965 
and for other relief filed by Telephone Users Association, Inc. 
Vi9 Answer to Telephone Users Association, Inc., filed by Company. 
1/19 Motion for Clarification and Reconsideration of Order No. 4887 
and Memorandum in support thereof filed by Company. 
1/27 Request that Commission's letter of August 10, 1959, re Company's 
+ program to amortize the unfunded liability of its pension plan be 
i incorporated into the record of the proceeding filed. 
er to G. S. A.'s applications for reconsideration filed. 


Oral argument held; completed. 


Appendix to Motion for Clarification and 
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Record of Proceedings (Continued) 
Reconsideration filed by Company. : 
Order No. 4899 issued correcting and clarifying opinion and 
amending findings and Order No. 4887 issued December 22, 1964. 
Motion for Expedited Hearings filed. | 
Memorandum in support of motion for expedited hearings filed. 


Affidavit of J. Hillman Zohn filed. : 
Proposed rates aa charges filed. : 
Amended memorandum in support of motion for expedited 
hearings filed. | 

Amended affidavit of J. Hillman Zohn filed. | 

Hearing held; to reconvene March 31, 1965. | 

Notice issued scheduling hearing April 5, 1965. 

Hearing held; to reconvene April 6, 1965. | 

Motion to strike the proposed rate changes and for other relief 
filed by Telephone Users Association, Inc. : 
Hearing held; to reconvene April 7, 1965. 
Hearing held; to reconvene April 8, 1965. 
Hearing held; to reconvene April 12, 1965. 
Hearing held; to reconvene April 18, 1965. 
Hearing held; to reconvene April 15, 1965. 
Oral argument held; concluded. 


Arthur S. Curtis and Telephone Users 


(See page 226) 


PUBLIC UTILITIES COMMISSION 
FORMAL DOCKET 


Formal Case No. 494 _ 

P.U.C.No. 3718 

General Docket No. 
Party: The Chesapeake & Potomac Telephone Company 


Nature of Proceeding: Application for authority to increase its existing 


. schedules and rates. (Continued from page 215) 


Date | at Record of Proceedings 
1865 


Assn., Inc., file copies of Petition of Appeal and Opposition to 
Motion of C. & P. to intervene - U. S. District Court for D. C. - 
Civil Action No. 999-65. 

Memo re Phase II issued by Commission. 

Motion for Clarification and correction of Order 4887, as 
amended, and of "Commission Memorandum re Phase II” 

filed by Company. ; 
Commission issues Ansvwser to Motion for Clarification and 
Correction. 

Objections to request in motion for clarification and correction 
filed by T. U. A., Inc. 

Response to motion for clarification and correction filed by 


G. S. A. 


Order No. 4939 issued by Commission denying motion for 


clarification. 


Record of Proceedings (Continued) 


Amendments to proposed tariffs filed by Company. 

Letter filed by Company re revised schedule of proposed rates. 
Order No. 4976 issued by Commission. 

Letter filed by Company transmitting tariff sheets. 

Application for reconsideration and other relief filed by 
Telephone Users Association, Inc. 

Consent filed by Company. 

Motion to sequester, to impress a trust, to pay into Court, and 
for other relief filed by T. U. A, Inc. : 

Response to opposition to motion to sequester, etc., filed by 

T. U. A., Inc. | 

Response to supplemental memo; motion to declare invalid | 

the Consent, etc. filed by T. U. A., Inc. | 
Interrogatories to Company filed by T. U. A,, Ine. x 
Petition to suspend orders pending appeal, ete., filed by” 


T. U. A., Inc. | 


Motion to continue hearing on other pending motions until 
Company answered interrogatories filed by T. U. A, inc. 
Points and authorities filed by T. U. A., inc. 
Response to memorandum of Company filed by T. U. A., Inc. 
Summons from U. S. District Court and Petition of Appeal 
filed by T. U. A., Inc. oS 
Motion to consolidate this case with C. A, No. 909-65 
(Continued page 235) 


PUBLIC UTILITIES COMMISSION 
FORMAL DOCKET 


Formal Case No. 494 

P. U. C. No. 3718 

General Docket No. 
Party: The Chesapeake & Potomac Telephone Company 


Nature of Proceeding: Application for authority to increase its existing 


schedules and rates. (Continued from page 226) 


Date Record of Proceedings 
1965 
filed by T. U. A., Inc. 
- 12/13 Certification of Record to the United States District Court 
for the District of Columbia in Civil Action No. 2916 -65. 
1966 
1/12 Company files reasons why F. C. C. Separations windfall 
cannot be used for further reductions. 
1/25 Company files proposed plans, totaling $1,843, to offset 
separations changes. 
Polit Letter from Telephone Users Assn., Inc., demanding thatthe 
Commission cease private negotiations with the Telephone 
Company concerning rates, etc. 
Petitioners’ Response to Memorandum of the C & P Telephone 
Company and attached Eeanscript of United States District 
Court of October 27, 1964 (Civil Action No. 909-65). 
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“.. increase in over ten years. a ot 
: pte Rance 


the Company’ s soy. 
= PANES ; 


Washington. traditionally an economically healthy area, continued 
to grow at an above-average pace through 1963. Demand for new service 
was the highest of aay year in the past decade. A net gain of almost 26 
thousand telephones brought tclephones-in-service in the District of © 
Columbia to more than 700 thousand. | 

Unlike many metropolitan areas the center icity has kept up its 
healthy growth. New multi-million dollar buildings under construction 
are a common sight in downtown Washington today. . 

‘To keep up with demand our construction expenditures during 1963 
were over 32 million dollars, highest in Company history. 

A new dial center at 21st and L Streets, N.W., was completed during 
the year representing an investment of over 4 million dollars in land, 
building and cquipment. Major equipment additions ‘were made in the 
Benning office in Northeast Washington and in the Woodley. office at 
Tenicy Circle. Smaller additions were made in every office in the city. 


i WER 
IN 1963. EVEN WITH CUSTOM — AND MOR 
Tone APIO GROWTH CONTINUES TO DEMAND NEW EQUIPMENT AND TOP QU. ALITY 


7 balance sheets 


THE CHESAPEAKE & POTOMAC T 


assets, december 


TELEPHONE PLANT 
Telephone Plant (land, buildings and 
equipment) —at cost 
In service : 
Under, construction 
Held for future us¢....-- -- 


Less: Depreciation reserve 


CURRENT ASSETS 
Cash ...----eee reer Y inte eb 
Receivables—less teserve for won ec 
" Material and supplics. . 


PREPAYMENTS AND DEFERRED CHARGES 
Prepayments, ‘principally directory expenses 
Deferred charges , 


TOTAL ASSETS 


ELEPHONE COMPANY 


(Thousands of Dollars) 


1968 . 1962 


~ $234,881 $212,438 
3,559 5.585 
__422 = 
_ 238,862 “218,023 
62,555 
. 176,307 


1,403 
14,511 


$195,330 $176. 193 


(Thousands of L Dollars ) 
; | 


| 
tiahilities, december 31... 1963 1962 


SHARE OWNER’S EQUITY 
Common stock-—par value ($20 per share) $120,000 
At December 31. 1963: authorized 
7,500,000. shares: outstanding 6.00°,- 
GOO shares, 


Retained carnings--see page 19 


FUNDED DEST 
Thirty-Seven Year 448% Debentures Due 


AND TELEGRAPH COMPANY 


CURRENT LIASILITIES 
Accounts payable : Beier 
Advance billing «and customers’ deposits 
Taxes accrued 
Interest accrued . 


DEFERRED CREDITS (sce note page 20). 


TOTAL LIABILITIES oie esas $195,380 


a 
rucome Statements 
THE Ca HESAPEAKE & POTOMAC TELEPHONE COMPANY 


(Thousands of Dollars) 


"1968 = +1962 


OPERATING REVENUES DEES OES 
Local service .. | aapars 3,472 $49,796 


Toll service : ; Se 22,882 
Miscellaneous ...:..... eye baat i Manag 4,976 
Principally from directory advertising. S ot 


Less: Provision for uncollectibles 
TOTAL OPERATING REVENUES 


OPERATING EXPENSES 
. Mainténance 


Depreciation 
Representing 6.5% of average invest- 
ment in depreciable plant in 1963, and 
5.6% in 1962. 


Costs, principally operators’ wages, in- 
curred in the handting of messages. 


Marketing and Commercial 
Sales expense. advertising. cost of diree- 
tories, and costs incurred in business 
relations with customers. 


‘Accounting 
Provision for employces’ service pensions 


Employees’ sickness. accident, death and 
other benefits 2 


Services reccived under license contract 
Other operating expenses 
Less: Expenses charged construction 
TOTAL: OPERATING EXPENSES 
NET OPERATING REVENUES (carried forward) 


__ (Thousands of Dollars) 


1963 


_ NET OPERATING REVENUES (brought forward) "$23,107 
OPERATING TAXES . : : 
_ Federal income (see note page 20)... “ . 7,829 
’ Local and social security a " _. 4,861: 
TOTAL OPERATING TAXES .. ._ ; _12,690 | 13,700 
OPERATING INCOME 10,417 10.831 
OTHER INCOME—interest.charged construction FR S: 143 


MISCELLANEOUS DEDUCTIONS FROM_ IN- i 3 : 
COME (sce note page 20) .... gain Niu BinkOODs i. 505 
INCOME BEFORE INTEREST i 
CHARGES .......... 9,97: | 10,469 
INTEREST CHARGES | 
Funded debt ... 


NET INCOME Sete 
statements of retained earnings 


BALANCE AT BEGINNING OF YEAR 

Net income . 

Miscellancous additions , : Dit ea 
TOTAL ADDITIONS : _ 8,898 

Dividendsiise eee rae eee tae "7.000 

Miscellaneous deductions : Siar a incest Bee eo 
TOTAL DEDUCT IONS 77,446 | ot 7.000 

BALANCE AT END OF YEAR 377: Sid. 169 


BRO? 


cone Statel ents 
THE Ca HESAPEAKE & POTOMAC TELEPHONE COMPANY 


(Thousands of Dollars) 


1968 1962 


OPERATING REVENUES “ieee is 
Local service .. . a NS $53,472 $49,796 
Toll service 7 bce 25,847 22,882 


Miscellaneous... .' 5,269: 4,976 
Principally from Hcg advertisitig. Se ned eee 


Less: Provision for uncollectibles 353 ; 
TOTAL OPERATING REVENUES 


OPERATING EXPENSES 
. Mainténance | 


Depreciation 
Represcating 6.5% of average ‘invest- 
ment in depreciable plant in 1963, and 
5.6% in 1962 


Costs, principally operators” wages, in- 
curred in the handting of messages. 


Marketing and C ‘ommercial . 
Sales expense, advertising. cost of direc- 
tories, and costs incurred in business 
relations with customers. 


Accounting cts 
Provision for employces” service pensions 


Employees’ sickness. accident, death and 
other benefits ; 


Services received under license contract 
Other operating expenses : 
Less: Expenses charged construction 
TOTAL OPERATING EXPENSES 
NET OPERATING REVENUES (carried forward) 


ier ( Thousands of Dollars) 


1968 


- NET OPERATING REVENUES (brought forward) $23,107 
OPERATING TAXES . yak : 

_ Federal income (sec note page 20)... / . 7,829 

” Local and social security os - . 4,861- 

TOTAL OPERATING TAXES .. ._ j _12,690 

OPERATING INCOME 10,417 

OTHER INCOME—interest.charged construction _ 254 


MISCELLANEOUS DEDUCTIONS FROM_ IN- ’ : : 
COME (sce note page 20) .... : 697 


INCOME BEFORE INTEREST 
CHARGES .......... 10,469 

INTEREST CHARGES 
Funded debt ... Bk eas era - ! 874 
698 


NET INCOME 0. - $8, | $ 8.897 
statements of retained earnings 


BALANCE AT BEGINNING OF YEAR roa) i $12.21. 
Net income . 


Miscellancous additions 

TOTAL ADDITIONS 

Dividends . See ~ 7,000 

Miscellaneous deductions SN pope: : Wigan 
TOTAL DEDUCTIONS =: 4 : F090 

BALANCE AT END OF YEAR 4772 | $14,369 


—. report of 
independent = =—— 
public accountants 


The Chesapeake and Potomac Tclephone Company 
Washington, D.C. — ; 


We have examined the balance sheet of The Chesapeake and Potomac Telephone Company 
as of December 31, 1963 and the related income statement and statement of retained earnings for 
the year then ended. Our examination was made in accordance with generally accepted auditing 
standards, and accordingly included such tests of the accounting records and -such other auditing 
procedures as we considered necessary’in the circumstances. We previously examined and reported 
upon the financial statements of the Company for the year 1962. 

In our opinion, the financial statements (pages 16 to 19) present fairly the position of The 
Chesapeake and Potomac Telephone Company at December 31, 1963 and 1962 and ‘the results 
of its operations for the years then ended. in conformity with generally accepted accounting prin- 
ciples applied on a consistent basis. 


Washington, D.C. 
January 31, 1964 


SSDS 


tte re 


Note: As directed by the Federal C omumunications Commission, provision for Federal income taxes 
has been reduced by $600,000 in 1 963 and by $400,000 in 1962 for the investment credit author- [ ~~ 
ized by the Revenue Act of 1962. An amount equal to the investment credit has been charged to 
Miscellaneous Deductions from Income and included in Deferred Credits, as permitted by the 
Commission on an interim basis, so that Net Income and Earnings per Share are unaffected, In 

the opinion of the Company, the investment credit should rot reduce the provisiox for Federa! 
income taxes ard increase income in the year when the new plant giving rise to the credit is placed 

in service but‘should, at that time, be applied to reduce the cost of such plant, thereby reducing de- 
preciation expense and increasing income over its productive life. The independent punlic accoun: 

ants for the Company concur in this opinion and consider that it-is in conformity with genecaily 
accepted accounting principlesgjOn July 31, 1963, the Commission ruled that the invesunent credit ® 
should be accounted for as a reduction in income taxes and flow through immediately to income. 4 
The Company has filed a petition for reconsideration of the Commission's decision. Pending can- 
sideration of this petition, the Commission has granted the Company permission to continue ta use 
the interim accounting described above. 


20 


____Judae_Holtzoff disonalifieds himself —_, 
Judge Corcoran disqualified 
himself. FA. 
MOTIONS CARD ‘Time to reply extended to— 


U { 
t 


ss. tanta #06 nations snees Bide 


INC et al Plaintiff's Attorney. 
Plaintiff. | 


er ee 


PSC and C & P 
DefeataxeTAearaeee 


Defendant. Hugh Cox, Union Trust Bldg. ,P.C. 
crore motion to pay 


Ato Petition to Susvend Orders Pending Appeal. on points and authorities 


into Court Spe collected pending this motion's adjudication 


| Personally —___ 
, Filed — 10 - 51965 Served __ 2 Octo jae 192 oe x 
s | 
' 


2k eee 19__ 


‘ot Opposing points and authorities filed : 


2 ret ! 
: ai Oral hearing requested by _______________ Estimated length of argument | 


Plaintiff — 

Defendant 

Hearing set by clerk for —_ m.,Ne¥e-2h- 19. Notices mailed 33/5—_ 
Nore.—If oral hearing desired, request ay be noted on card. 4-25 


(APPELLANT'S NOTE: SOME HANDWRITING IN THE 
UPPER LEFT HAND CORNER IS ILLEGSLE AYD NOT EETEED) 
EE 


~Hapry-N-Hulty6a 
Clerk 


Qot-by2965 


PEDED 


Oct 6 = 1965 
Harry M Hull 


Filed 


| 
RECEIVED Received 

Oct 6, 1965 Oct h 1965 
Harry M. Hull, Clerk Harry M. Hull, Clerk 


COVINGTON & BURLING 


UNION TRUST BUILDING TAX? 
WASHINGTON, D. C. 20005 


REPUBLIC 7-5000 


November 10, 1967 


Arthur S. Curtis, Eso. 
National Press Buildings 
14th and F Streets, N. W. 
Washington, D. C. 


Re: kaa Users Association, et. al. 
woBiaie nm Cte eke 


Dear Mr. Curtis: 

Mr. Donnella and I considered your proposed 
stipulation which I received yesterday. Mr. Donnella 
and I do not consent to signing this stipuiation. The 
original copy of the stipulation is returned herewith. 

Very truly yours, 
Satine 
BO Ges = —_ SE 
a Ac GE Ve le Bile 
~ Paul F. McArdle 
ebf 
Enciosure 


ce: George Donnella, 


JARRE 
STIPULATION FOR PURPOSES OF SUPPLEMENTAL 
RECORD 


Undersigned Counsel stipulate that the following are facts, 
i, for purposes of a supplemental record on appeal: ; 


L 


Petition 
1.) That Petitioners filed in this Court a TEnGa to Suspend Ordez 


Pending Appeal, and to pay into Court, pending this motion’ Ss 
adjudication, on October 6, 1965. : 

" 2) That the Motion's Commissioners notified the parties on 

. 4-25-66 that the motion would be heard on May 9,1966 
3) That the Petition was heard and denied by J udge McGarra phy 
on May .9th (ninth), 1966. 
4) That the Telephone Co. (C. and P., a continued to 


collect. the rate increase throughout this period. 


: 
a 
} 
i 
: 
,] 
‘ 


hav § [9 


Sree ete peny once ge ee waar Seas Cade nT ABN AR Aira Nin narod Bala. alia 
wear! laine Se atin aba Bes du 


JA 228 B 


(Appellant8s Note : the text below 
iis retyped froma a slip which was 
stapled to the motion's card) 


11/16 Per phone call from 
Mr. McArdle, 

This motion removed 

from Nov.2hth 


Mr. Curtis is filing new 

motions which are to be 

set together with this 

Before Judge McGarraghy 

as Judge Corcoran disqualified 
hiv-self. 


he21 A.S.C. requested 
this be set wk h- 
5/9/66 
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BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


Nos. 21,318 and 21,319 


THE TELEPHONE USERS ASSOCIATION, INC., 
Appellant, 
Vv. 
THE PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 
and 
C & P TELEPHONE COMPANY, INC. ET AL. 
Appellees. 


Appeal from a Judgment and Order of the United States District 
Court affirming Orders of the Public Service Commission which 
granted increases in telephone rates of $2,368,900. 


United States Court of Appeats 
for the Disirict of Columbia Circuit ARTHUR S. CURTIS 


816 Natl. Press Bldg. 
FILED aPR3 1968 Washington, D.C. 20004 


Attorney for Appellant 
CLERK 


QUESTIONS PRESENTED 


lL. Whether the PSC Order of August 2, 1965, is invalid because the 


Commission violated its own rules 8 and 12, 43-421 D. C. Code (1959), 
and the procedural rights of due process of law of the Telephone Users 
Association, Inc. and Arthur S. Curtis, intervenors on the matter of 
notifying Intervenors when the final Decne was to be held at which 

5S rate scheduled proposed would be considered. 
2, Whether in setting local telephone rates PSC may disregard perti- — 


nent local conditions as to the earnings and risks of other utilities and 


business enterprises with comparable risks and earnings in the D. C. 


area. | 
3. Whether the public is entitled to a refund when a utility which has 
been permitted to earn 6.25 percent earns over 7.0 for years without 
the PSC or the telephone utility moving to correct the situation. 

4. Whether the local users are entitled to full flow-back benefits by 
giving the local utility credit for savings on its own taxes as a result 
of filing a consolidated tax return with its affiliates and the holding 


company. : os | 
5. Whether docket sheets and entries are properly gat of the record.: 
6. Whether 43-407 D. C. Code (1950) requires a stay of rate increase 
during the period when the petition made thereunder is set down to be 
heard and the date it is heard, and if so, how much the telephone com- 
pany should pay into Court thereunder and whether counsel fees vest 


therein. 


INDEX 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 
STATUTES, RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I The Order of August 2,.1965 setting rates is invalid 
because the hearing upon ‘which it was based, July 28, 1965, 
was in violation of the Commission's own rules, was ‘a de- 
nial of due process of law, and was contrary to the law of 
Accardi v. Shaughnessey, 347 U. S. 260, Seu v. Dulles, - 
354 U. S. 363, and Jordan v. American Rag le a Insurance 
Co., et al, 169 F 2d 281. 


I The motions to dismiss the telephone rate case should 
have been granted by PSC because there was mo evidence 
in the record showing how the telephone company (C & P) 
compared in earnings and risks with other utilities and 
similar economic enterprises attended by similar risks in 
the Washington, D. C. area. 
lM. The earnings of C & P were so unconscianably above 
the 6.25 percent allowed in 1954 that there was clear evi- 
dence of woeful neglect of the public interest iby both the 
telephone company and the Public Service Commission, and 
therefore massive refunds of five to twenty million dollars 
should have been ordered, either directly to the consumers 
or else as a trust fund in this Court to the benefit and in- 
terest of telephone consumers. | rate 
IV. The finding that C & P earned only 5.52 was prroneous 
because PSC failed to credit the local compamy with 
$2,455,000 entitlement as full flowback due to the filing of 
the consolidated tax return by the parent Company. 


V. The District Court erred in failing to hold that the 
public was entitled, under 43-707 D. C. Code (1950) toa 
suspension of rate increases from the day that the hearing 
on the Petition to Suspend was set down for 2 hearing to 
the day that the Petition was actually heard. 


VL. The District Court erred in holding that Docket 
Sheets of PSC were not properly part of the record on 
appeal. ; 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


Nos. 21,318 and 21,319 


THE TELEPHONE USERS ASSOCIATION, INC., 


Appellant, 
| 
ve 
THE PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 


and | 
: 


C & P TELEPHONE COMPANY, INC., 


Appellees. 


Appeal fron a Judgment and Order of the United States District 


Court affirming Orders of the Public Service Commission which 
granted increases in telephone rates of $2,368,900. 


JURISDICTIONAL STATEMENT 
This is an appeal from an Order and Judgment of the United States 
District Court, dismissing an appeal and affirming orders of the Public 
Service Commission, D. C. which increased local telephone rates by 
$2,326,900 annually, beginning August 7, 1965. : 
This Court has jurisdiction under 13-70), 43-705 of the D. C. Code 
(1950) . : 


STATEMENT OF THE CASE 


This is an appeal from an Order of the U. S. District Court 
affirming Public Service Commission orders which increased the 
local telephone rates as of August 7, 1965 by approximately one cent 
per day per phone in service, or a total of $2,346,900 per year. General 

“Services Administration (U. S.) offered expert testimony pelo that rate 
decreases of $3,000,000 to $4,000,000 were in order, inasmuch as the 
local telephone company was already making 7.4 percent, Tr. 2755,2770, 
J.A. 22,23 instead of the authorized rate of 6.25. TUA alone brings this 
appeal. 

The chronology of pertinent events below is set forth in the following 
paragraphs. 

Chesapeake and Potomac Telephone Co., Inc., of the District of 
Columbia, hereinafter C & P or the telephone company is a corporation 
chartered in the State of New York, and its stock is wholly-owned by 
American Telephone and Telegraph Company, Inc. JA9, JA6B. 

On September 7, 1963, C & P filed application seeking increase in 
local telephone rates, claiming it was entitled to 8.0 percent and that 
$10,500,000 annual increase was needed to supply it. JA219, JA212, JA4I. 

On October 28, 1963, General Services Administration, hereinafter 
GSA, representing the United States as a telephone subscriber, and 
attorneys Walter Mayo and Gordon M. Shaw, appearing pro Se, intervened. 


On December 9, 1963, the Federation of Citizens Associations entered its 


appearance. i On December 27, Arthur S. Curtis, an attorney, for himself, 


| 

others similarly situated, and as counsel for The Telephone Users 
Association, Inc., hereinafter TUA, a non-profit association chartered 
- in the District of Columbia in 1963, filed papers for intervention. 
JA219, TA2Z19D, JA41. | 
Hearings began December 9, 1963 and conciuded Suly 2, 1964 for 

Phase I, creating 108 exhibits and 4,096 pages of transcript during 
; thirty-two days hearings. In August, 1964, Briefs were filed by C & B 
GSA, PUA and the Federation of Citizens Associations. (JA41) On 
December 22, 1964 through Order No. 3718, PSC ordered thatC & P 
was entitled to an increase of $2,196,000 in gross operating revenue, 
and that a fair rate of return was 6.25 percent. J. ABL. By further 
order, No. 4899, dated February 18, 1965, PSC increased the amount 
to $2,346,000 per year increase. JA83, JAI. GSA, TVA, and Arthur S. 
Curtis filed petitions for reconsideration, which were all denied. 
- JA219F. Thereupon, TUA and Arthur S. Curtis, for themselves and 
others similarly situated, filed papers in U. S. District Court as 
Civil Action 909-65. JAI, JA219L : 

After C & P had presented its case-in-chief, GSA moved to strike 
the evidence (on January 31, 1964) and dismiss the complaint on grounds 
of failure to show comparability. TUA, Arthur S. Curtis, Walter Mayo 
and Gordon Shaw joined in supporting GSA. JA 219. 

On January 31, 1964 TUA petitioned PSC to reduce and revise the 
existing telephone rates. J A219R. | 


On February 10, 1964 TUA petioned PSC for return of moneys 


coliecte by C & P in excess of the 6:25 percent authorized in 1954, 
which petition was revised by another filed March 6, 1964. JA2I19E. 

On April 2, 1964, TUA filed a motion to dismiss C & P's applica- 
_ tion for increase upon grounds that there was no evidence before the 
PSC comparing C & P with other economic enterprises in this area 
as to earnings and risks, as was required by the Bluefield and other 
Supreme Court test cases. JA219E, JA37. 

On March 25, 1965, C & P filed, as Phase I in the proceedings, 
its proposed rates and charges. Objections, hearings and arguments 
led to a PSC Memo date April 19, 1965, refusing to accept the pro- 
posal and calling for 2 new one. JA219H, JA219I, JA85B. 

On July 26, 1965, C & P filed modified proposed tariffs and rates. 
JA219J. On July 26, 1965 PSC issued a letter dated July 26, 1965 
stating that a hearing would be held on July 28, 1965 at 10 A.M. on the 
new schedules. JA100. This letter was sent by regular mail and was 
received by TUA on July 29, 1965. The Docket Sheets of PSC show . 
no entry for a meeting on July 28, 1965. JA219J. There is no tran- 
script of record for any meeting of July 28, 1965. Notwithstanding 
and without further hearing, PSC by Order No. 4976 dated August 2, 
1965 approved the rates and schedules proposed by C & Pon July 26, 
1965. JA86. 


On August 3i, 1965, TUA and Arthur S. Curtis filed a Petition for 


Reconsideration before PSC. JA219J, JAMO. PSC failed to act on 


this Petition, JAN0. TUA and Arthur S. Curtis thereupon filed 


timely action in U. S. District Court, C. A. 2916-65. This latter case 
was then consolidated with C. A. 909-65. Intervention by C & Pwas 
granted. JAI. | 

Petitioners filed in U. S. District Court a motion t sequester, 
impress a.trust, and to pay into Court all additional revenues collected 
by C & P pending outcome of this appeal, upon grounds of substantial 
and irreparable injury. 3 : 

In an Affidavit dated 14 September 1965, Clivie C. Haley, Sr., 
C & P's Comptroller, as part of an opposition to the motion to 
sequester, stated that..."the Telephone Company in the normal con- 
duct of its business maintains records which would enable it to make 
refunds to subscribers in the event that at the conclusion of any pro- 
ceeding for judicial review of Order No. 4976 the Court should decide 
both that the Order is invalid and also that the Telephone Company 
should not be permitted to retain and to use the proceeds of the notes 
fixed by that Order for the interim period.” The Telephone Company 
further argued on PP. 5,6, "Presumably any such refund would be 
measured by the difference between rates fixed by Order No. 4976 
and the rates fixed by the Order of the Commission previously in 
effect." C & P argued further, "Since only the payment of money is 
involved, the petitioners can be made whole by a refund of the increased 
amounts in the event that the Order of the Public Service Commission 


is held invalid. There is no doubt that the Court has the authority to 


order such a refund if it determines, first that the order of the 
Commission is invalid, and second, that in the particular circumstance 
involved, a refund is just and equitable." Page 3 of the pleading is 
signed by counsel Hugh B. Cox, Paul F. McArdie, John P. Barnes, 
Lewis H. Ulman, Robert A. Leveton, and Howard C. Anderson (of 
Counsel), all Counsel for C & P, and service date on this pleading is 


shown as 15 December 1964. JA103. 


| On October 6, 1964, TUA filed a Petition under 43-707 of the D. C. 


Code (1950), requesting a stay of the rate increase pendete lite, 


sequestration, and payment into Court of collections from the date 
that the petition was set down for a hearing until it was heard. JA104. 
This Petition was set down for a hearing on April 25, 1965 and heard 
on May 9, 1965 when it was denied. JA226. TUA's motion requesting 
that the money collected from April 25 to May 9, $6920 per day for 

15 days or $103,800 be paid into Court as a fund, and that Counsel fees 
be allowed therefrom for services in creating the fund, was denied. 


JA226, TAI2. 


STATUTES INVOLVED 


43-421. Record of proceeding to be Bot ee to be taken 
stenographically. 

A full and complete record shall be kept of all proceedings 
had before the commission or its agents on amy formal investi- 
gation had, and all testimony shall be taken down by a steno- 
grapher appointed by the commission. (Mar. 4, 1913, 37 Stat. 985, 
ch, 150, par. 51.) 

43-422. Transcript of evidence or proceedings,, certified by steno- 
grapher, to be received in evidence--Copy of transcript to 
be furnished without cost. 
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A transcribed copy of the evidence and proceedings, or any 
specific part thereof, in any investigation taken by a stenographer 
appointed by the commission, being certified by such stenographer 
to be a true and correct transcript of all the testimony in the in- 
vestigation or of a particular witness, or of other specific part 
thereof, carefully compared by him with his original notes, and to 
be a correct statement of the evidence and proceedings had in” 
such investigation so purporting to be taken and transcribed, 
shall be received in evidence with the same effect as if such re- 
porter were present and testified to the fact so certified. A copy 
of such transcript shall be furnished on demand, free of cost, to 
any party to such investigation. (Mar. 4, 1913, 37, Stat. 985, 
ch. 150, 8, par. 53.) 

43-704. Application to District Court for instructions-- Application 

| for reconsideration. 

\ If at any time the commission shall be in doubt of the elements 

! of value to be by them considered in arriving at the true valuation 
under the provisions of chapters 1-10 of this title, they are authorized 
and empowered to institute a proceeding in equity in the United 
States District Court for the District of Columbia petitioning said . 
court to instruct them as to the element or elements of value to be 

' by them considered as aforesaid, and the particular utility under 
valuation at the time shall be made party defendant in said action. 
| 


Any public utility or any other person or corporation affected 
by any final order or decision of the commission may, within thirty 
days after the publication thereof, file with the commission an 
application in writing requesting a reconsideration of the matters 
involved, and stating specifically the errors claimed as grounds for 
such reconsideration. No public utility or other person or corpora- 
tion shall in any court urge or rely on any ground not so set forth 
in said application. The commission, within thirty days after the 
filing of such application, shall either grant or deny it. Failure by 
the commission to act upon such application within such period shall 
be deemed a denial thereof. If such application be granted, the 
commission, after giving notice thereof to all interested parties, 
shall, either with or without hearing, rescind, modify, or affirm its 
order or decision. The filing of such an appHcation shall act as 
a stay upon the execution of the order or decision of the Commission 
until the final action of the Commission upon the ‘application: 
Provided, That upon written consent of the utility such order or 
decision shall not be stayed unless otherwise ordered by the 
Commission. No appeal shall lie from any order of the Commission 
unless an application for reconsideration shall have been first made 
and determined. (Mar. 4, 1913, 37 Stat. 988, ch. 150, 8 par. 64: 
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Aug, 27, 1935, 49 Stat. 882, ch. 742, 1; June 25, 1936, 49 Stat. 
1921, ch. 804; June 25, 1948, 62 Stat. $91, ch. 646, 32(b); May 24, 
1949, 63 Stat. 107, ch. 139, 127.) 

43-705. Appeal to District Court from certain orders--Precedence 
over other civil causes--Proceeding when additional evi- 
dence proper--Statement to accompany decision--Subse- 
quent appeals--Commission not liable for costs or dam- 
ages. 


The ‘United States District Court for the District of Columbia 

shall have jurisdiction to hear and determine any appeal from 
an order or decision of the Commission. Any public utility or 
any other person or corporation affected by any final order or 
decision of the Commission, other than an order fixing or deter- 
mining the value of the property of a public utility in a pro- 
ceeding solely for that purpose, may within sixty days after 
final action by the Commission upon the petition for reconsidera- 
tion, file with the clerk of the United States District Court for 
the District of Columbia a petition of appeal setting forth the 
reasons for such appeal and the relief sought; at the same time 

_ such appellant shall file with the Commission notice in writing 
of the appeal together with a copy of the petition. Within twenty 
days of the receipt of such notice of appeal the Commission 
shall file with the clerk of the said court the record, including 
a transcript of all proceedings had and testimony taken before 
the Commission, duly certified, upon which the said order or 
decision of the Commission was based, together with a statement 
of its findings of fact and conclusions upon the said record, and 
a copy of the application for reconsideration and the orders 
entered’ thereon: Provided, That the parties, with the consent 
and approval of the Commission, may stipulate in writing that 
only certain portions of the record be transcribed and trans- 
mitted.' Within this period the Commission or any other interested 
party shall answer, demur, or otherwise move or plead. There- 
upon the appeal shall be at issue and ready for hearing. All such 
proceedings shall have precedence over any civil cause of a dif- 
ferent nature pending in said court, and the United States District 
Court for the District of Columbia shall always be deemed open 
for the hearing thereof. Any suck appeal shall be heard upon the 
record before the Commission, and no new or additional evidence 
shall be received by the said court. The said court, or any judge 
or judges thereof, before whom any such appeal shall be heard, 
may require and direct the Commission to receive additional evi- 
dence upon any subject related to the issues on said appeal con- 
cerning which evidence was improperly excluded in the hearing 
before the Commission or upon which the record may contain no 
substantial evidence. Upon receipt of such requirement and di- 
rection the Commission shall receive such evidence and without 


unreasonable delay shall transmit to the said court the 
findings of fact made thereon by the Commission and the con- 
clusions of the Commission upon the said facts. 


Upon the conclusion of its hearing of any such appeal the 
shall either dismiss the said appeal and affirm the order or deci- 
sion of the Commission or sustain the appeal and vacate the 
Commission's order or decision. In either event the court shall 
accompany its order by a statement of its reasons for it action, 
and in the case of the vacation of an order or devision of the 
Commission the statement shall relate the articulars in and the 
extent to which such order or decision was defective. 


Any party, including said Commission, may appeal from the 
order or decree of said court to the United States Court of Appeals 
for the District of Columbia, which shall thereupon have ‘and take 
jurisdiction in every such appeal. Thereafter the Supreme Court 
of the United States may, upon a petition for certiorari granted in 
its discretion, review the said case. 


Said Commission shall not, nor shall any of its members, 
officers, agents, or employees, be taxed with any.costs, nor shall 
they or any of them be required to give any supersedeas bond or 
security for costs or damages on any appeal whatsoever. Said 
Commission, or any of its members, officers, agents or employ- 
ees, shall not be lieable to suit or action or for any judgment or 
decree for any damages, loss, or injury claimed by any public 
utility or person, nor required in any case to make any deposit for 
costs or pay for any service to the clerks of any court or to the 
marshall of the United States. (Mar. 4, 1913, 37 Stat. 989, ch. 150, 
8, par. 65; Aug. 27, 1935, 49 Stat. 882, ch. 742, 2; June 25, 1936, 
49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646, 32 (a), 
(b); May 24, 1949, 63 Stat, 107, ch. 139, 127) 


43-707. Orders to remain in force pending appeal--Suspension of 
order. 


All orders and decisions of the Commission shall remain in 
full effect, except as provided in section 43-707 hereof, unless and 
until they are suspended, superseded, or rescinded by the Commis- 
sion or are vacated by lawful order of the United States District 
Court for the District of Columbia: Provided, That if in any peti- 
tion made to the said court appealing from an order or decision of 
the Commission it be alleged that substantial and irreparable pro- 
perty loss would be occasioned to the petitioner) by the operation 
of said order pending the determination of the said appeal, the court 
shall set a time and place for hearing upon the said allegation after 

| 
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not less than three days" notice to the Commission (during which 
period the execution of the order or decision shall be stayed), 

and the said court may then, upon a clear showing of the irrep- 
arable and substantial property loss as elleged, suspend the 
effective date of the said order. No such suspension shall be for 
a greater period than sixty days without further order after 

notice or hearing by the court. In the event of the issuance of 

an order’ suspending the operation of any order of the Commission, 
the court: may include therein such provision as it deems advis- 
able for there preservation of records or accounts and the im- 
pounding or otherwise securing of moneys necessary to give effect 
to the order of the Commission in the event the said order is 
sustained. (Mar. 4, 1913, 37 Stat. 989, ch. 150 8, par. 67; Aug. 27, 
1935, 49 Stat. 884, ch 742, 2; June 25, 1936, 49 Stat. 1921, ch. 804; 
June 25, 1948, 62 Stat. 991, ch. 646, 32 (b); May 24, 1949, 63 Stat. 
107, ch. 139, 127.) 


Internal Revenue Code of 1954, 26 USCA #1552 (a) (1) (3) 
{ On consolidated tax return ) 
26 1552 INCOME TAXES 
1552. Earnings and profits 


(a) General rule.--Pursuant to regulations prescribed by 
the Secretary or his delegate the earnings and profits of each 
member of an affiliated group required to be included in a con- 
solidate3 return for such group filed for a taxable year beginning 
after December 31, 1953, and ending after the dat2 of enactment 
of this title, shall be determined by allocating the tax Hability of 
the group for such year amoung the mexaders of the group in 
accordance with whichever of the following methods the group 
shall elect in its first consolidated return filed for such a tax- 
able year: 


(1) The tax liability shall be apportioned amoung the mem- 
bers of the group in accordance with the ratio which that por - 
tion of the consolidated taxable income attributable to each 
member of the group having taxable income bears to the con- 

” solidated taxabie income. 


(2). The tax liability of the group shall be allocated to the 
several members of the group on the basis of the percentage 
of the total tax which the tax of.such member if computed on 
a separate return would bear to the total amount of the taxes 


for all members of the groups so computed. : 


(3) The tax liability of the group (excluding the tax in- 
creases arising from the consolidation) shall|be allocated 
on the: basis of the contribution of each member of the group 
to the consolidated taxable income of the group. Any tax 
increases arising from the consolidation shall be distributed 
to the several members in direct proportion to the reduction 
in tax liability resulting to such members from the. filing of 
the consolidated return as measured by the difference between 
__ their tax liabilities determined on a separate return basis and 
their tax liabilities based on their COREE TESS SS to the con- 
solidated taxable income. 


(4) The tax liability of the grouv shall be allocated in 
accord with any other method selected by the group with the 
approval of the Secretary or his delegate. ; 


(b) Failure to elect.--If no election is ance in such first 
return, the tax liability shall be allocated amoung the several 
members of the group pursuant to the mathod prescr ibed in sub- 
section (a) (1). Aug. 16, 1954, c. 371; Feb. 26, 1964, Pub. L. 88-272, 
Title II, 234 (b) (8), 78 ’Stat. 116. 


RULES OF PRACTICE BEFORE THE 
PUBLIC SERVICE COMMISSION 


(From Rules 8 and 12) 


RULE 8.1. Time. Whenever a statute (See Note) or these rules 
require notice tobe given, such notice shall be served not less than 
10 days before the hearing, order, or other proposed action of which the 
notice is required, except in those instances in which a shorter period 
is specifically provided in these rules. 


(Note: See Title 26, District of Columbia Code of 1929, Sec- 
tions 25, 26, 60, 61, 62, 63, 67, 68, 69, 87, 89, 11h, and 120; Titie 6 
of same Code, Section 243.) : 


RULE 8.2. Form and Number. Notices shall be typewritten or 
otherwise duplicated and shall conform to Rules 5.1 and 5.2 as to form 
and number. 


RULE 8.3. Service. Notice, whenever given, shall be served 
upon all parties, and copies filed with the Commission. 


RULE 12.2. Formal Hearings. The Commission may order a formal 
hearing in any proceeding in wiich it determines that such a hearing is 
necessary. The hearing will beleld before the Commission, or any member 
of the Commission designated by the Commission for that purpose.. The 
notice of hearing shell designate the time and place of the hearing, and 


the officer who shall]. preside. Unless otherwise specifically ordered, 
form2l hearings shell be in the hearing room at the office of the Com- 
mission. 


RULE 12.3. Notice of Hearings. The Commission will give reason- 
able notice of a formal hearing, or of any change in date or place of 
such hearing. Such notice shall conform to the provisions of Chapter 8 
of these rules, except that a notice of a change in date or place may be 
served by telegraph. 


STATEMENT OF POINTS 
i 


To avoid repetition and to promote clarity, the full Statement of 
Points appears at the beginning of each of the Arguments. 


In brief, these points are: 
1. The Commissionts Orders are invalid because they conflict with 
| 


Accardi v. Shaughnessey, Service v. Dwles and Jordan v. American Eagle 


Fire Insurance Co. 
2. The Motion to dismiss the request for telephone rate increase 
| pe 

should have been granted because there was no evidence in the record about 
{ \ 


pertinent local conditions as to earnings and risks of comparable con- 
Se as required by Washington Gas Light Co. v. Baker, and supporting 
cases. | 

3. The Motion to refund excessive moneys collected by C&P since 195) 
should have been granted because the interests of the public had been 
woefully neglected by both the PSC and the Telephone Company. 

4. The Comaission erred in not granting credit to the local Telephone 
Company of $2,455,000 as full flow-back from filing the consolidated tax 
return. : 

S. The District Court erred in its construction of 43-707 D. C. Code 
insofar as it concerns suspending the rates from the time the petition to 
suspend was set down for hearing and the time that said petition was heard. 


6. The District Court erred in holding that Docket Sheets of PSC were 


not part of the record. 


SUMMARY OF ARGUMENT 
The District Court erred in affirming the PSC because: 

I. The controversial Orders of PSC are invalid because TUA and 
others similarly situated were denied due process of law in a procedural 
sense in that they were not properly notified of the hearing which deter- 
mined that the specific rate and tariff increases would be adopted. There- 
fore, they were denied the right to cross-examine, to object, and to 
create a record showing the results of cross-examination and objection. 

il. The motions to dismiss the application for increase should 
have been granted because there was no evidence of local earnings and 
risks of comparable enterprises in the record, as required by Baker, Blue- 
field and Hope. PSC thereafter adopted an entirely new standard, in dero- 
gation of the standards set by the U. S. Supreme Court and the U. S. Court 
of Appeals, D. C., and this it did not have the power to do. 

Il. The PSC erred in ruling thet C&P was only earning 5.52 per- 
cent and was thus entitled to $2,368,000 additional annually to bring it 
up to 6.25. PSC failed to make allowances of approximately $2,500,000 
saved in filing the Consolidated Tax Return, and permitted AT&T to retain 
this sum withovt crediting the local users with a full flowbeck. 

IV. PSC erred in failing to order a refund of some of the moneys, 


if not all, collected by C&P in excess of 6.25 percent since 195h. 


MINOR POINTS 


v. The District Court erred in holding that the Docket Sheets 


were not part of the record. 
VI. fhe District Court erred in denying that portion of 3-707 
D. C. Code which statedthat from the day that the application to suspend 


the rate increase was set down for hearing, until the day it was actually 
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heard, the increase "shall" be suspended, further erred in failing to re- 
quire C&P to pay into court $6920 for each of the fifteen days fron 
April 25, 1966 to May 9, 1966, or a total of $103,000, aah cet still 
further in not awarding a fee to undersigned counsel for services in 


creating the fund just mentioned. 


ARGUMENT 
I. 


That these intervenors did not receive notice as 
required by the Commission's own rules or by or- 
@inary constitutional due process in that the 
Commission wrote a letter dated July 26, 1965 set- 
ting the hearing for 10 A.M. Wednesday, July 28, 
1965, on the exact rates to be charged as part Of 
the rate increase. This letter was not received 
until July 29, 1965, one day after the hearing and 
plaintiff so informed the Commission on that day; 
by phone. Therefore, since the Commission's owa 
rules require 10 days? notice, and since the novice 
to the undersigned intervenor was in violation of 
constitutional due process, the order should be re- 
scinded and new hearings held. 


Summary: The statement of Point I is in itself an ae The Commission 
was as bound by its own rules as were those before it, and violation of 

its own rules rendered its act invalid under Accardi v. Sresemeesseye Bill 

US 260, and Service v. Dulles 35 US 363. Further violation occurred 
under Jordan v. American Eagle Fire Insurance Co., ev al, 169 F 2a 281 
(197), which held that due process of law in a procedural sense in rate 
making is due process of law in a full judicial sense, since appellant 

was denied its opportunity to explore the evidence, sic en. and 
object to any conclusion which it considered merely arbitrary. 


1. CHRONOLOGY 


On April 19, 1965, PSC issued "Commission Memorandun re Phase II", 


which stated: J.4. 85B,C,D. 


The Commission rejects the rate proposals of the 
Chesapeake and Potomac Telephone Comoany submitted 
in Phase II of this proceeding and invites 


revisions along lines not inconsistent with the views 
now briefly expressed.... 


The Company has submitted certain consumer rates but 
has not supported them with any cost data except with 
respect to certain supplementary items, minor in vol- 
ume and importance...» 


The Commission is thus faced with the problem of es- 
tablishing consumer rates without any knowledge of 
underlying costs.... Fair and reasonable rates should 
be founded upon costs, and tempered with sound judg- 
ment to establish an equitable relationship between 

the various rates as they apply to different classes 

of customers and degrees of service. Lacking such a 
foundation, it might well be that rates applicable to 
one or more classes of service will not be compensatory 
and will result in one class or group of customers sub- 
sidizing another. 


The Commission docs not believe that unsupported esti- 

mates of value meet the proof necessary to satisfy the 

statutory requirements that rates must be fair and 

reasonable in relation to each other. 

The above Memorandum followed a formal hearing at which a re-~ 
porter was present and a transcript was made. 

At P.M. on July 26, 1965, C&P filed proposed new tariffs, and 
in a letter signed by Stuart Harter, General Commercial Manager, stated 
that the schedule| was fair, just and reasonable. . The schedule consisted 
of eleven (11) typewritten pages of figures and gave no figures as to 
costs of each service or otherwise met the tests laid down in the Memo- 
randun just quoted, J.A. 88. 

A letter also dated July 26, 1965 was addressed to appellant 


setting a hearing! on the above submitted rates for 10 A.M. on July 28, 


1965, J.A. 100. Apoellant argued below that this letter was received on 


duly 29, 1965. Appellees have not claimed that appellant was reached by 
any other notice., See Footnote 1, infra, corroborating that appellant had 


no other notice. 
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| 
The Docket Entries on the Docket Sheets, J.A. 219B-K, are devoid 


of any entry showing any hearing on July 28, 1965. 
Next came PSC Order No. 976, dated August 2, 1965, which © 
stated: J.A. 86. | 


"On July 28, 1965, the conformity of hese signee 
.with the Comission's Memorandum was considered in 
conference with Applicant, Counsel for General Ser- 
vices Administration, and Gordon Shaw, appearing pro 
se. No objection was raised that the revised schedules 
failed to carry out the Commission's directive to 
Phase IL of this proceeding." 


The Order then goes on to state that the "rates and charges shown... 
| 


become effective as of August 7, 1965." 


2. STATUTES AND RULES APPLICABLE | 

Appellant submits that the above procedure violated due process 
of law in a procedural sense because it was not properly notified and had 
no opportunity to be present, to cross-cxamine the witnesses and thus ex- 
plore the subject matter, to object on grounds of anreasonableness, or on 
grounds that the rates did not show costs of each service. 

This case was known as Formal Case No. l9l:, and it cannot be 
questioned that the July 28 hearing was under the rules of the Comission 
as to procedure. Nor has it, nor could it be, questioned, that appellant, 
as an authorized intervenor for itself and others sinilarly situated, was 


entitled to proper notice. 
43-421 of the D. C. Code (1950) which is applic able, reads: 


"RECORDS OF PROCEEDINGS TO BE KPT - Testimony to be taken 
_stenographically. 


na full and complete record shall be kept of all proceedings 

had before the Commission or its agents on any formal in- 

vestigation had, and all testimony shall be panes down by a 
' stenographer appointed by the Commission." 


fhere is no provision for a statement of proceedings and evi- 
dence or narrative of events as in common law states and thus the state- 
ment of the Comission in its Order of August second cannot be regarded 
as a substitute for the statuatory requirement. 
COMMISSION RULES 8 and 12 
These rulesread: 


12.3 Notice of Hearings. The Commission will give reasonable notice of 
a.formal hearing or of any change in date or place of such hearing. Such 
notice shall conform to the provisions of Chapter 8 of these rules, ex- 
cept that a novice of a change of date or place may be served by telegraph. 
| 
8.1 ‘Time. Whenever a statute (see Note) or these rules require notice 
to be given, such notice shall be served not less than 10 days before the 
hearing, order or other proposed action of which the novice is required, 
except in those instances in which a shorter period is provided in these 
rules. (underlining added; also, there are no applicable shorter periods 
provided) 


8.3 Service. Notice, whenever given, shall be served upon all parties, 
and copies filed with the Commission. Service of notice shall be in 
person or by registered mail with return receipt requested. Service by 
registered mail shall be deemed to have been made on the calendar day 
following the day of registration. Proof of service shall be filed with 
the Commission. 
From July 26 to 28 is clearly less than ten days. There are no return re- 
ceints requested in the record for the hearing on the 28th. (On some earlier 
hearings, there are signed receipts showing notice.) 

The Commission clearly violated its own rules. 

‘Thus, if there is any legal authority for appellantts argument 
this Court need not reach the question of what was done on July 28 or 


August 2, since the manner in which it was done was violative of procedural. 


due process: and therefore invalid. 


AUTHORITIES AS TO THIS POINT 


In Jordan v. "American Eagle Fire Insurance Con, | et al, 169 F2d 
281 (1947) this Court held that due process of law in a ces sense 


| 
in rate making is due process in a full judicial sense and the proceedings 
. | 
require: 


1) revelation of the evidence 
2) an opportunity to explore the evidence 
3) a conclusion based on reason and not merely arbitrary 


See also Munn v. T1linois (1877) 94 US 113, 2h 1. Ed.77. The 
letter written on July 26 the setting of hearing for July 26th, does not 
mect the test of Jordan. Appellant did not have the opportunity to explore 
the evidence by examination, Cross-examination, and objection. Appellees 
do not claim actual notice.~ Appellant claims receipt of notice after the 
hearing took place, That others receive their rights is no basis for 


holding that it is immaterial whether one who had rights was overlooked, 
| 


and there is no basis for holding that the one overlooked vould: have be- 


haved as did the others. Rather, a better assumption is that the one over- 


| 
looked was intentionally overlooked, particularly when he has argued the 
negation of his rights in two higher tribunals. | 


ae oa en a ace eee te we ater tem we Orem aw ae aw an tah ees eve te ae ee moat no ee Senne tala an pene ean hewn pa ote we pee ao vee 


1. In his argument before the District Court, Mr. ey ‘counsel for 
the Telephone Company stated (R.33, J.A.195): 
"Mr. Curtis claims that he did not receive ten dayst notice as 
prescribed by the Commission's rule of a hearing which |he says 
took place on July 28, 1965. The fact is that no hearings were 
held on that date." . ; 


On R.3L5, J.A.197, Mr. Barnes continued: 


"We were notified by the Commission of the meeting of july 28th 
by telephone." ie 


"(continued footnote on next page) 
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The Commissionts rules and 3-21 are specifically designed to 
prevent the happening of what actually occurred, and failure by the Com- 
mission to observe these safeguards is legal error. 

The problem of an administrative agency violating its own rules 
was considered in depth in the case of Service v. Dulles, 35 v-s. 363 (1957), 
where the Supreme Court reversed the discharge of an enployee by the Secre- 
tary of State upon grounds that the discharge was invalid because it vio- 
lated the Regulations of the Department df State, which were binding on the 
Secretary. This ruling was in line with Accardi v. Shaughnessey 34L7 US 


260, in which the Supreme Court laid down the principle that regulations 


validly prescribed by a Government administrator are binding upon him as 


well as its citizen, and that this principle holds even when the adminis— 
trative action under review is discretionary in nature. 

In Accardi, the Attorney General bound himself not to exercise 
his discretion until he had received an impartial recommendation from a 
subordinate board. Service v. Dulles at p.386. In Service v. Dulles, the 
Secretary of State bound himself not to act at all in cases such as this, 
except upon appeal by employees from determinations unfavorable to them 


(p- 387). In both'cases, failure by the agency to follow its own rules was 


On R.347, J.A. 199, Mr. Barnes stated: 


“When we met with the Commission on July 28th, we were told the 
Secretary of the Commission had been trying for two days to get 
_in touch with Mr. Curtis by telephone andimd, in addition, written 
him a letter telling of the meeting. Both the intervenors...in- 
cluding counsel for GSA were present. Mr. Curtis . . . was not." 


fatal to its action. 


While it is of course true that under the 
McCarran Rider the Secretary was not ob- 
ligated to impose upon himself these more 
rigorous substantive and procedural stand- 
ards, neither was he prohibited from doing 
so, as we have already held, and having 
done so he can not, so long as the Regula- 
tions remained unchanged, proceed without 
regard to them. 


| 
= Said the Court:. 
| 


It being clear that #3931 was not complied | 


with by the Secretary in this instance, it | 
follows that under the Accardi doctrine pe-' 
titionerts dismissal cannot stand, regard- | 
less of whether the 1951, rather than the | 
1949, Regulations are deemed applicable in © 
this case. p.388,389. 


CONCLUSION | 

The case to set telephone rates was a formal proceeding. The 
final order would affect economically the appellant and others similarly 
situated. The rules stating how hearings would be held and what pro- 
cedures would be followed were clearly set forth in the Conmissionts rules 
of practice, particularly rules 8 and 12. Under these rules, appellant 
was entitled to ten days'written notice of any hearing to be held in this 
case. The Accardi and Service cases make clear that the Commission was as 
bound by its own rules as was the appellant. Appellant could therefore, 
for example, be absent for a full week at the end of July without fear of 
prejudice since there would still be time under the ten aay rules to be 
apprised of a hearing. 

In failing to follow its own rules in the matter of the final 
hearing in the case, the Commission in fact was in violation ef its own 


. rules and its order of August 2, 1965 was therefore invalid. Moreover, 
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the procedure of adopting rates schedules without providing for a full 
hearing in the judicial sense even though those rates constituted a taking 
of additional monies from the appellant and otherssimilarly situated, was 
a violation of constitutional due process. These acts deprived the appellant 
on behalf of itself and others similarly situated, of the opportunity to be 
present, to examine the material, to explore the rates by cross~examination, 
and to ebject on grounds of discrimination or other valid grounds. Such 
omission was fatal and this Court need not reach the Ey of what was 
done since the manner in which the acts were done was unconstitutional. For 


' 


the same reason the Court needs not reach the second fatal error, namely 


that there is no transcript of record for July 288, 1965 as required by 


3-21 of the D. C. Code (1950). 


Il. 


The motions to dismiss the Applicant's case 
should have been granted. 


1. The Argument 

Appellant's argument is that, before a rate of return could 
be set, the Commission needed to have before it information about "perti- 
nent local conditions", which showed comparisons between the local telephone 
utility and other local utilities and economic enterprises attended by 
similar risks and profits. This information, Appellant argues, was never 
before the Commission, hence Applicant's case was never complete, rates 
could not be set, and the motion to dismiss was proper. Relevant Transcript 
is J.A. 2,6-16,22,23. Relevant Record is J.A. 1h2-158. Also relevant are 


° 


the mosions filed by GSA and TUA found in J.A. 29-39. 
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2. Legal Standards: Washington Gas Light Co. Inc. v. Baker 
The legal standard which mast be met before a utility rate 

can be set in this jurisdiction, is found in Washingtoa Gas Light Co. Inc. 

v. Baker, 188F2d11, 88USCA D. C. 115 (1950). That case rests firmly on 

the recognized two leading Supreme Court cases, Bluefield and Hope, and 


interprets these cases into local standards. 


In the Baker case, PUC held that h% was not an adequate rate 


of return and then went on to fix a new rate of return and adopt new rate 
| 


schedules. But the utility failed to present as part of its case any study 
: | 

in which the local gas company was compared with other utilities or economic 

enterprises of comparable risk and earnings in this geographical area. This 


Court reversed the Commission and ordered refunds because of these short- 


comings. In pointing out that the Commission had failed to consider either 


risk or pertinent local conditions, Judge Bazelon said: 


*Despite the broad limits allowed the © 
Commission, it remains imperative that its | 
findings, under whatever formula adopted, be 
based upon substantial evidence. in the re- | 
cord. Here, the Commission adopted the pru+ 
dent investment theory of rate regulation and, 
at the hearings and in its Findings and Opinion, 
used the traditional formula for rate-making. That 
required a determination of the rate base ard of 
a rate of return on that rate base sufficient to 
produce adequate reventes above operating ex- 
penses (including depreciation) to pay interest 
on the bonds, dividends on the stock and, in 
general, maintain the financial integrity of 
the enterprise. Although the Commission dic 
make findings as to rate base and estimated | 
operating expenses as well as probable revenues 
under the rate schedules proposed, it made no in- 
quiry whatsoever into issues necessary to de- 
termination of a fair rate of return. Essential 
to such an inquiry is a shudy of the capital costs of 
the business, such as service on the debt and divi- 
dends on the stock, in the light of returns on in- 
vestments in other enterprises having a similar 
risk factor. Only upon such evidence can the Com- 
mission determine what is required "to assure con- 
fidence in the financial integrity of the enter- 
prise, so as to maintain its credit and to attract 


capital." In the Hope case, the Supreme Court makes 


abundantly clear the nature of the considerations 
pertinent to that issue. : 


tPajlure to subject this issue to inquiry at 
the hearing..erender the Commission's conclusion 
that the rates are "reasonable, just, and non- 
dis¢riminatory" devoid of substance and wholly in- 
effective for its purpose. Without any evidence 
on this essential issue, there is no basis for ap- 
plication of any standard and the judicial review 
authorized by the statute becomes a formal but 
futile gesture. 


"There is nothing before us to indicate that 
pertinent locel conditions and economic conditions 
generally have remained static during the inter- 
vening years. Nor does it appear that the risk 
factor, so important an element in fixing rate of 
return, has remained static. 


“But inclusion in the rate base must meet the 
test of justness and reasonableness to the consumer 
as well as to the investor. As we have indicated, 
the rate of return to which the investor is entitled 
is measured in part by the risks of the Business as 
compared with those of comparable enterprises. 


“We hold that the Commission's order is invalid 
because of the inadequacy of the record and findings 
with regard to rate of return.... 
"The funds resulting from the rate increases 
granted by the Commission.... will be distributed 
to rate-payers." 
_ Legal Basis of the Baker Case: Bluefield and Hope 
The leading cases in rate regulation, Bluefield Water Works 
and Improvement Co. v. Public Service Commission of the State of West 


Virginia et al, 262 U. S. 679 (1923), and Federal Power Commission v. Hope 


Natural Gas Co., 320 U. S. 591 (19k). 


In Bluefield, the Supreme Court laid down the following 


standard: 


"4 public utility is entitled to such rates es will 
permit it to earn a return on the value of the pro- 
perty which it.employs for the convenience of the 
public equal to that generally being made at the same 


time and in the same general part of the country on 
investments in other business undertakings which are 
attended by corresponding risks and uncertainties; 
but it has no constitutional right to profits such 
as are realized or anticipated in highly profitable 
enterprises or speculative ventures.” 


The foregoing test remains as the core of utility regulation 
if 
and/sometimes restated hes. never been overruled or even modified in its 
essentials. It was quoted as the rule in Smith v. Tllinois Bell Telephone 
Sa 


Co. 282 US 13 at pp. 160, 161; and in Federal Power Commission et al versus 
| 


Hope Natural Gas Co., 320 US 591 (19Lh), in affirming a rate reduction as 


to Hope, a wholly-owned subsidiary of Standard 011 Co. (N.J.), Mr. Justice 


Douglas wrote (at p. 603): 


i 


",,.the return to the equity owner shall be! com 
mensurate with returns on investments in other 
enterprises having corresponding risks." 

In Smith v. Dlinois Bell Telephone Co. 262 US 133 (2930), 
the Court dealt with the character during rate proceedings of a wholly-owned 
subsidiary. In that Case, Dllinois Bell was wholly ee ATGT. The 
question sought to be answered by the Court was whether, in suth a proceeding, 
Tllinois Bell was a separate entity ihself properly before the Court or 
whether the party before the Court was in reality AT&T. 


At page 1h the Court said: 

",..the ownership of stock by the American . 
Company, and its power to control tre Dlinois 
Company, did not destroy the identity of the 
Tllinois Company." 


At page 151 the Court again dealt with the matter: 


“While the Illinois Company is 2 distinct cor- 
porate organization, it has the advantage of 
being a component part of a large system..-This 
does not alter the fact that the Dlinois busi- 
ness is to be treated as a segregated enterprise." 


3. The Company Presentation omits risk and pertinent local 
figures, and treats C&P as a miniature Bell system rather than as an 
individual entity. J.A. 2,6-16,22,23,1)2-158. 

In presenting its case, C&Pts first and longest witness on 
the question of rate of return was Mr. Conrad, Assistant Treasurer of 
AT&T. 

In response to questions by TUA Counsel, shown below, Conrad 
revealed that his! study did not meet the test of Bluefield: 


Tr.l05 Q. Have you made any studies of C&P as an 
individual Unit? 


A. No, sir. 


Then his counsel stated: He has already stated that he has 


made no studies of local problems. Tr.l05, J.A.2. 


Tr.h06, J.A.3: 

; @. Have you made any study comparing the Chesapeake 
& Potomac Telephone Company with the other 
utilities in Washington? 


A. No, Sir. 


Conrad repeated his position in response to the following 
question by GSA, when he admitted in an unresponsive answer below that he 
- made no study of any company in this area: Tr.506, J.A.5B 
Q. Mr. Conrad, did you make any specific test 
or tests to cetermine whether the risks 
and hazards of the 213 industrials which you 
used are the same as AT&Tts? 


The Witness: I made no study as to risks and hazards 
of any company here. 


A second C&P witness on rate of return was Irwin Friend. - 
He described the material used in his study on Tr.653,h, J.A.13,1h. 

Mel asked AT&T to compile all investment advisory 

service recommendations as to purchase or non-purchase 


of AT&T, and...I went through all these recommenda- 
TLONS» oeccee” 
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Thus, he bases his testimony on ta review of market advisory 
| 


service..-.! Tr.669, J.A.16. He did not verify the information supplied 
| 
to him by AT&T. Tr 673, J.A.16B. 


In response to the question, "Have you made any studies as to 
particular investor comments upon the advice given?", his answer was "NO." 
. | 


His study was made (Tr.660, J.A.15) at the request of the Tele- 
phone Company. 


Friend, like the preceding telephone witness failed to meet the 


C&Pts third witness on rate of return was a Vice President, Mr. 


tests either of Bluefield or Smith. 


Johnson, who presented no material to meet the test of Bluefield. After 
admitting that the credit of C&P was as high as any other company in the 
| 


area, Tr. 589, he further admitted that no one but AT&T could buy stock 


in’ the local company. Tr.590, J.A.6B. 
He further stated, Tr.590: | 


",..my testimony was predicated upon the fact that 
C&P was in effect a miniature Bell System, I was 
not trying to find a cost of Capital for C&P pex 
SEvecee! 


And on page 593, he stated: 

"None of us would be able, for example, to determine 

the cost of equity for this company for the sane 

reason as you stated in the first place nobody can 

buy it but the AT&T. The figures are just not avail- 

able. You cannot determine it." 

When TUA Counsel sought to segregate C&P in questioning Mr. 
| 


Johnson the Q. and A. ran as follows: (Transcript, page 595, J-A.9. 


So you are willing to withdraw the standard of the 
Bell System as a unit in determining a base? 


No, I dontt withdraw it. I am sticking to my' 
testimony... It is what are the earning requirements 
from the standpoint of rate of return for the Bell 
System what this company have to do to support its 
fair share. That is the basis." 


Is the C&P Telephone Co. organized and incorporated 
‘in the State of New York? ; 


It is.° 


Is it an independent person in the eyes of the law? 


It is. Tr.596, J.A.10. 


It is completely and distinct and separate from the 
rest of the Bell System? 


Yes. 

But you are saying this separate and distinct legal 
entity which in the eyes of the law is a person in 
determining its earnings and its rate base must be 
considered in terms of the parent company and the 
other holdings of the parent Company." 

The witness never answered the question directly but stated 
that he sought "to consider the C&P Telephone Co. as if it were a minia- 
ture Bell System." Tr.597, J.A.11. 

Mr. Johnsonts testimony, like that of Mr. Conrad and Irwin 
Friend, failed to meet the test either of Bluefield, or Smith v. Tllinois 
Bell Telephone Co, . 

Thus none of the telephone company's testimony met the test 
of Baker, Bluefield, Hope or Smith. For such reasons, it failed to carry 


its burden in a rate proceeding as prescribed in those cases by the Supreme 


Court, and its case as of necessity should have failed. 
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The Motions to Dismiss 


GSAts Motions to Dismiss is found at J.A.30-33, and TUAts 
Motions to Dismiss is found at J.A.3l,37. Either or both of these motions 
should have been granted. | 

Conclusion to This Point 

As a predicate to setting a local rate of return, the mini- 
mum which the Commission needed to have before it was a study of risks and 
earnings comparing C&P with other local utilities. But such a study might 
have shown that the local gas company competes with the local electric 
company in important areas including heating, that the bus company com- 
petes with taxis and private autos in public transportation, that the Tele- — 
phone Company has no local competitor for local calls, ane finally, that 
despite the above risks from competition some of the above utilities receive 
lower rates of return than C&P. Rather than bring these self-defeating 
facts before the Commission, C&P ignored the pertinent Local conditions and 
gambled successfully on overpowering the Commission with 4 display of the 
holding Company'ts breath-taking figures and its relative position in the 
American economy. This tactic brought in an extra $2,368,000 annually. 

But in approving the Company's tactic, the Commission in 
fact clearly departed from the standards of this Court a the Supreme 


Court as stated in Bluefield, Hope and Baker, as well as from the require- 


ments of Smith v. Il]. Bell. The Commission in fact held that pertinent 


local figures as to earnings and risks were unnecessary in settling local 
utility rates. Such a holding is clear legal error. The Comnission is 

bound by the standards of this Court and the Supreme Court of the United 
States, and its three then-members, none of whom is there now, committed 


reversible error in failing to follow Baker. 


Til. 

The Commission erred in failing to order the Applicant 

to refund to the consumers, users, and ratepayers, in 

the form of a trust fund to be paid into and administ- 

ered under the United States District Court and against 

which claims could be made by individual persons, ex- 

cess earnings over 6.25 percent allowed by this Com- 

mission in 195k. 
Appellant argues that the Telephone Company shovld be required to refund 
to the consumers certain overages in collections beyond the legally au- 
thorized rate of 6.25 percent on rate base set by 6 PUR 3d 222 in 195k, 
because the Court should not tolerate the gross neglect of the public 
which, occurred since that date. 

TUA exhibit #2 shows how, immediately prior to the rate hearing, the 
Telephone Company radically increased its personnel (approx. 1,000 in one 
year) and its alleged construction expenditures (tripling these) while 
its telephones in' service were experiencing a gradual 2 percent to 3 per-_ 
cent annual growth in a slow rythmic curve from 195 to date. By these 
sudden increases in expenses and rate base, C&P managed to dip the rate 
of return to a point where they complained they needed additional reven- 
nes. J.A£.230. 

2. Company earnings since 195) 

Company figures show the following earnings since 1954, when the rate 

of return was set at 6.25 percent of rate base. J.A.L,5. 

1955 nicleistdelsleitcOutet 

1956 6.66 

1957 6.55 
1956 6.80 
1959 Toh 
1960 7-5 
1962 7.5: (Tr.l71,2) 

1962 7.05 Or. 7.3) (Annual Report, 1963) J.A.225 


Tr.471,2 contains figures given by Witness Conrad for AT&T, J.A.h,5. 
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Conrad's figures are,.195) - 6.05; 1955 - 6.7h; 1956 - 6.643 1957 - 6.55; 
1958 ~ 6.63 1959 - 6.96; 1960 - 789; 1961 - 7.5h; 1962 - 7.05. The 1963 
Annual Report of: C&P shows however that the rate of sim fe 1962 is 
truly 7.34. 


Considering that the safes is on a rate base of over. a hundred million: - 


dollars, a full percent above the 6.25 would mean that in that year alone 
the company received more than one million dollars in excess of what it was 
legally entitled to. From 1959 to 1962, therefore there is a minimum of 
five pillion dollars in excess of legal entitlement, which, if plowed back 
into the company represents the consumers money being used by the Telephone 
cua to earn still more money from the consumers. 
Transcript, pages 1595,1596, J.A.19,20, reveal the chee of the 
Commission on excess earnings. : 
Mr. Curtis: How many dollars have been involved since 195 in 
receiving more than 6.25? : 
Chairman Washington: What does it denonstrate when = get the 
figures? Letts assume that they made 8.1 or 8.2 
from 1955 thru 1960, what relevance does that neler 


PSC'ts accountant, Mr. McLean, posed with the same question, re- 


sponded on Tr.3h36, 3137: J.A.25,26,: 


" : It is not the duty of the Company to cone 


forward. 
: The Commission has the duty. " : 
Yet, early in the proceedings, Tr.11, J.A.1, ‘the Chairman had ex- 
pressed perhaps a different viewpoint: | 
"The Commission does plan to join in this application 


also the question of excessive return, and then the 
: 
question of whether or not we should as a part of this 


procedure suggest downward revision." 
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Appellantts attempt to obtain discovery of the dollar amount received 
annually, in excess of 6.25 percent, was defeated by rulings of the chair- 
man, Tr.1597, J.A.20. Since the rate base is not unknown, however, appell- 
ant estimates that the overage collected is from seven to fifteen million 
dollars. This sum, if thrown back into the company, would alone draw a 
=i?)f0n dollars annually which the consumers have in fact unwillingly in- 
vested in C&P without acquiring any stock cor ownership interest, as an ad- 
ditional rate benefit to stockholders. It is no wonder then, that from 
such a, position of financial strength the local company has been able to 
{ 


sustain drainage by the holding company and Western Electric of more than 


} 
$35,000,000 annually, based upon stock ownership by AT&T of $120,000,000. 


3. Basis of Refund 

It is not debatable that there is no point in having a commission to 
set rates, and rates themselves are meaningless, unless the rate orders 
aré enforced. 

So, when we read above that the Commission finds it not relevant that 
earnings of 8.1 or 8.2 percent are being made when the order calls for 
6.25 percent, this is clearly erroneous. J.A.20. 

The Commission, in permitting such outrageous excess earnings, was 
completely neglecting the interest of the consumers whom it was charged to 
protect with just and reasonable rates by Act of Congress, and such con-_ 
duct is sufficient to entitle the consumers to a refund. 

For it is tne genius of the American system of checks and balances 
that where executive, administrative, or quasi-judicial agencies neglect 
the public interest, the public may resort to the judiciary as a fully in- 
dependent branch of the Government and seek a redress of grievances. 

And, one additional point - the rate structure was baced in 1954 upon 


Company allegations that only 6.25 percent would result. Where the out- 
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rageous earnings about which complaint is made here, resulted from these 
Company allegations, the Company had a duty arising from the facts and 
- circumstances to come to the Commission and ask for a rate Deduction in- 
mediately. Failing to abide by its duty, it is liable for restitution. 

In U.S. v. PUC of D.C., 158 F 2d 533 (1946) a PEPCO rate case, this 
Court intimated that if the Court believed that it was clearly shown that 
the rates which gave rise to the earnings woefully ete the interests 
of the consumers, it would consider declaring the earnings unlawful. 
Justice Edgerton, in his separate opinion, held that a high rate of return 
on the common stock is, in itself, ample reason for retrospectively holding 
invalid the rate schedules authorized by the Commission over a course of 


many years. Said he, | 

"But the Commissionts discretion has a ceiling as well as a 
floor...rates which produce excessive profits are excessive 
rates...It is an error of law to ignore the interest of the 


public in low rates." (Citing Dayton-Goose Creek R.Co, v U.S., 
263 US 156,483,hLS.Ct.169,68 L.Ed. ,338,33ALR 172) ." | 


In Washington Gas Light Company, Inc. v. Baker, 195 F2d 29, (USCADC 


1951), this Court ordered a refund of $1,250,000. 
In Bibchick et al v. PUC et al, 318F2d187,115 ADC 216, a suit by 
consumers against the local bus company, a refund was ordered by this 


Court, in sum of more than a million dollars, which was paid into Court 


as a trust fund for the benefit of transit riders. 


In Capital Transit Co. v. PUC (1953), 213 F 2d 176, Chief Judge 
Stephens of this Court points out various methods and authorities for 
‘restitution of moneys as a result of a public utility commission order, 
either by the District Court or by the Court of Appeals. The California 
PSC recently refunded $80,000,000 against Pacific Tel and Tel. 

fee $22,000,000 was refunded by Court order in Lindheimer ve Tllinois 
Bell Telephone Co. by the Supreme Court, 292 U.S. 151, see also Lackner 


v. Dllinois Bell Telephone Co.(CCA7th 190)11]F 2d 236. Refund by the 


Alabama PUC is mentioned Tr 3440. tTr.3537 refers to $80,000,000 refunded 


retroactively by California PSC against Pacific Tel & Tel. 

The refund in this case represents a five to twenty million dollar 
consumer entitlement. Such a sum would not create an undue hardship on 
the Company, nor mor the parent which owns it entirely and which according 
to its published reports carries something like one and a half billion 
dollars as on-hand-cash. ) 

CONCLUSION 

The setting of rates cannot be done with mathematical exactness, but 
an honest attempt to do just that is necessary. But rates as set by 
commissions are meaningless unless they are carefully supervised and en- 
forced as to excessive earning. If the earnings of the Company threaten 
a dip, the Company loses no time in asking for more money, so that the 
stockholders canihave enough. But here, the Commission did nothiag when 
the earnings of the Company were so grossly excessive that no Commission 
anywhere had ever allowed such rates in a formal hearing, and when the 
earnings were in excess of a million dollars a year beyond the sums author- 
ized - 7.5 on 26.25 base. Such conduct was a gross neglect of the pub- 


lic interest and the consumers are entitled to come to the judiciary for 
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restitution. Such unjust enrichment by a utility entrusted with a public © 


function and guaranteed a profit in fair or foul times, should not be 
tolerated by this Court. | 

To permit the utility to retain its excesses great as they are is to 
hold that, regardless of high theories and fine phrases which extoll the 
public interest, in the actual market place regulation is 4 sham, legal 
rates are meaningless, and a utility which slips by the Coumission will 
obtain the blessing of the Courts. Such a conclusion is not and cannot 
be the verdict of this Court. 

This Court should remand for an accounting of over-colilections, be- 
yond 6.25 percent, determine an area of safety or zone of emscnaDtoness 
beyond 6.25, and order a refund of the balance, to be paid into this Court 
as a trust fund for the benefit of telephone consumers. To permit the 
utility to retain its unjust enrichment in these circumstances would be 
nothing less than an invitation to all of the utilities to following the 
same road. | 

Iv. 
The finding that Applicant earned only 5.52 percent is 
erroneous. PSC failed to credit C&P with a flowback 
of approximately $2,500,000 to which it was entitled 
as a result of filing a consolidated tax return. | 

Order No. 4887 states. on page 41, J.A.81: 

"S, The rate of return for the Applicant on this adjusted end-of-year 

-rate base is 5.52 percent;" Kors 
Thereafter the Order went on to state that 6.25 was a fair rate of return 
and that an increase in rates was needed to make up the difference. These 
figures were changed somewhat in a subsequent Order, No. 4899, changing 
5.52 to 5.50, and stating that $2,36, 900 in extra revenues was needed.(p. 2 

The Orders as to 5.52 and 5.50 err in that they fail to give proper 
credit to the Savings to the Bell system by filing a consolidated tax re- 
turn, by virtue of which C&P is entitled to a full fowback of savings as 
to its proportionate share, in sum $2,455,000 
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Comptroller Haley, of C&P, testified, Tr.1310, J.A.16C, that $7,829,000 


Bréflects the actual tax computation based on the company books for the 
company liability to the Federal Governnent.... This is also the amount 
which we will over a period of time remit to the Government via the Ameri- 
can Company as agent for the consolidated return." Tr.1311, J.A.16D. After 
Haley admitted that a savings was effected by the use of the consolidated 
return, the Chairman indicated thatthis saving was retained in its en- 
tirety by the parent, Tr.1312, J.A.16E, and Haley stated that he "would 
not have the figures" which would reflect purely the penalty that is 
avoided by filing the consolidated tax return. Tr.1312, J.A.16E. How- 
ever, Tr.1309 shows that the Federal Taxes for 1963 is shown by the com- 
pany in an exhibit as $5,374,000, and it is here argued that this is the 
figure actually paid by AT&T as the proportionate share of the C&P con- 
solidated tax return. 

That savings from filing a consolidated tax return must flow back to 
the users in proportion to the saving is well settled, and the Supreme 
Court itself has set the matter down clearly in these words in FPC v United 
Gas Pipe Line Co. 380 U.S.237(1967): 

“When the out-of-pocket tax cost of the regulated 
affiliate is reduced, there is an immediate confron- 
tation with the ratemaking principle that limits 
cost of service to expenses actually incurred. Nothing 
in Colorado Interstate or Panhandle forbids the Com- 
mission bo recognize the actual tax saving impact of a 
private election to file consolidated returns. On the 
contrary, both cases support the power and the duty of 
the Commission to limit cost of service to real ex- 
penses."(at 2hh,2h5) 
See also City of Chicago et al v. Federal Power Commission, et al, No. 
19,60) in this Court, dated September 8, 1967. 
The real tax expense to the local company was thus $5,37),000, the 


false tax figure was $7,829,000. 
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The Commission produced a staff witness who stated that the saving 
to C&P would be $188,806, Tr.2h3l.,2h35,2h53, J-A-21,B,0,D, but his in- 
formation assumedly came from Mr. Haley who stated he had bs figures. 
Order No. 4887 on p. 18 J.A.58 shows that an adjustment was made, under 
heading NARUC adjustment, of $139,056, for 1963, and $129,162 for 196h, 
not even, therefore, coming up to the figures given by the Staff witness, 
McLean. ! 

We know, meanwhile, that as early as 1958, from the Brief of the 


United States filed in the Court of Appeals of Maryland, 187 A 2a 175,38 


PUR 3d 67, that AT&T saved for 1958 alone the sum of $52,182,000 by filing . 


its consolidated tax return, pp6,7. That appellant must go to such 
lengths to find a figure for this Court because Haley, the comptroller, 
failed to gve one, even though such figures are found in Eases in Court, 
is a clue to what is going on. Further, it appears that the saving by 
Western Electric Co. on C&P business by filing the consolidated tax return 
was in itself over $1,000,000, Tr.145h, J.A.17, and on this basis again 
the $188,806 is unreasonably low while the $2,155,000 is shown to be 
accurate. 

Appellant does not argue that the Commission was wrong in allowing a 
credit on the consolidated tax return saving, but argues that the figures 
used were erroneous, and that the right figure is $2,455,000 which should 
be credited as the local saving from filing the consolidated tax return. 
If this is done, it will wipe out the increase, and restore the original 
rates, and bring a refund in being, without considering the many intricate 


points raised earlier in this case. 


Vv. 


The District Court erred in denying: that part of the 
motion under 43-707 D.C. Code (1950) which refers to 
staying the rates increase from the time that the 
application is set down for a hearing until the time 
it is heard; specifically in failing to require C&P. 
~ pay into Court $6,920 per day for 15 days from date 
when the hearing was set down until the matter was_ 
heard, April 25 to May 9, 1965, or $103,800; and in 
failing further to award counsel a reasonable fee for 
creating this fund. ; 


& complete understanding of 43-707 of the D. C. Code is needed before 
the point under consideration becomes clear, and thus requires at least 


three or four careful readings of the Statute. 


The words of the statute follow: 


43-707. Orders to remain in force pending appeal-= 
Suspension of order. All orders and decisions of 
the Commission shall remain in full effect,except . 
as provided in section 3-70 hereof, unless and 
until they are suspended, superseded, or rescinded 
by the Commission or are vacated by lawful order 
of the United States District Court for the District 
of Columbia: Provided, That if in any petition made 
to the said Court appealing from an order ar de- 
cision of the Commission it be alleged that substan- 
tial and irreparable property loss would be occasioned 
to the petitioner by the operation of the said order 
pending the determination of the said appeal, the 
Court shall set a time and place for hearing upon the 
said allegation after not less than three days? notice 
to the Commission (during which period the execution 
of the order or decision shall be stayed), and the 
said court may then, upon a clear showing aff the 
irreparable and substantial property loss as alleged, 
suspend the effective date of the said order. No such 
suspension shall be for a greater period than sixty 
days without further order after notice or hearing by 
the Court. In the event of the issuance of an order 
of the Commission, the Court may include therein such 
provision as it deems advisable for the preservation 

- of records ar accounts and the impounding ar other- 
wise securing of moneys necessary to give effect to 
the order of the Commission in the event the said 
order is sustained. : 


ihe: 
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The scheme of the statute is clearer if we unravel. it into chronologi— 


cal steps, to show how it applies here. 


First, the statute contemplates a utility case. 

Secondly, it contemplates an appeal to U. S. District Court. 

Thirdly, it provides that a Petition to suspend the orders below, 
pendente lite may be filed in U. S. District Court, with — of 


substantial and irreparable injury. 


Then, comes the important part: 
Fourthly, the statute provides that the Court shall set a time and 


-place for a yearing by the Court upon the petition. 
Fifthly, the statute requires a mandatory suspension | of the new rate 

(the orders complained of) orders from the time that the petition is set 

down ae be heard, until the date that it is heard, the mininon period for 

this interval being 3 days* notice to the public ye Commission. 

; This 3-day period is apparently designed to avoid surprise on the part of 

the Commission. The words of the statute ‘clearly say: 


®(during which period the execution of the order or 
decision shall be stayed)" 


| 

The meaning of the Statute should now be clear. By utilizing it in 
a case » the rate increase is automatically required to be ‘suspended at 
point fifth, above, for a minimum of three days, and more specifically, 
from the day the Court sets the petition down to be earl until the day 
it is heard. | 

Appellant filed its petition on October 6th, 1955, citing 43-707 as 
the basis. (J.A. 10h £f.)alleging substantial and irreparable injury. 

The Motions Card shows that it was first set dow on Novenber2lith, 


1965 (J.A.226) » for a hearing to be held on a later day. 
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The Motions Card shows that it was again set down on April 25, 1966 


for a hearing on May 6th, 1966, on which later date it was denied. At the 


hearing, C&P Counsel stated that the increase had continued to be collected. 
The District Court filed to order the refund made mandatory under the fifth 
step in the scheme of the statute. 

Thus, according to the express mandate of 43-707, "during which period 
the execution of orders or decision shall be stayed, " ‘the increase in 
telephone rates were illegal either from November 2), "1965 to May 6th, 1966, 


i 
or else from April 25, 1966 to May 6th, 1966. 


his increase, of $2,316,900 annually, when divided by 365 days, 
figures to $6920 per day. For the shorter period, April 25 to May 6th, 
Gounting the first and last day yields 15 days or a total of $103,80l.50 
illegally collected. 

The longer period, November 2) to May 6th, yields 163 days multiplied 
by $6,920 per day, or $1,127,960 illegally collected. 

: The Court should use $1,127,960, but whether the Court uses that or 
$103,80L.50, it is dealing with a figure which was collected contrary to 
law and which therefore must be refunded directly or paid into Court for 
the benefit of users. 

However, Counsel having created this fund, Counsel is entitled to a 
fee from this fund, directly by C&P before refund proportionately of the 
remainder to the ratepayers or users, or by the Court from the funds when 
directly paid into Court. Counsel suggests the standard 1/3 of the gross 
amount to be refunded as fee, and will prepare papers upon direction of 
the Court if this 1/3 is not satisfactory. 


Counsel therefore argues that regardless Stienat else is done with 
this appeal, this Court should reverse that part of the District Court's 
ruling which refers to the fifth step, and order refund and payment into 
Court of the funds collected, with Counsel Fees for creating this fund or 
refundable monies. . be 

The Motions Card is reproduced in the Exhibits, 5.A.226. For some 
reason these cards are not sent up with appeals as part of -the record. 
Personnel of the Clerk's Office, USDC, are ready to testify as to the 
meaning on the notations if this Court deems it necessary to remand for 
that purpose. : 

| "SOME LEGAL AUTHORITIES 


Since 43-707 D.C. Code (1950) is a statute, it must be construed in 

& 

the light of well settled constitutional principles. 
The primary rule in construing statutes is to ascertain and give ef- 


fect to legislative intent. Binney v. Chesapeake & Ohio Canal Co. 33 U.S. 


201, 8 Pet. 201 Mist. of Col. 1834); King v. District of Columbia, 277 F 


_ 562, 51 App. D.C, 160 (1922); Read v. U.S., 299 F 918, 55 App. D.C. 43 


(1925); Janof v. Newsom 53 F 2d 149, 60 App. D-C. 291. 

For, the courts must give effect to the plain congressional intent 
manticested iola etatutenn Crosson ee Distaiecor Columbia, 2 F 24 924, 55 
App. D.C, 122 (1925); Fidelity Sav. Co. v. Fawcett, 22 F ed S91, 57 App. 
D.C. 285 (1928); Northern Pac Ry Co. v. ICC., 23 F 2d 221, ‘S57 App. D.C. 

318 (1926); and, the legislature's intention and meaning must be determined 
primarily from the language of the statute itself, A. Ma eno Co. v. 
Hamilton, 54 S.Ct. 599, 292 U.S.40 (Wash.1934), which is “e say, the words 


it employs, U.S. v. Wiltenberger 18 U.S.76, 5 Wheat. 76 (1820). 
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It has been said on highest authority that the words used in a statute 
must be given their plain and ordinary meanings Northern Pacific Ry. Co. v. 
U.S. 213 £ 162 (C.C.A. N.D. 1914), aff'f 37 S.Ct. 22,190, because Congress 
must be presumed to have intended the meaning of the language used in’ the 
statute, Berens v. Byram, 26 F 2d 953. 

' Thus where the words used are plain and unambigious, there is no room 
for construction, and nothing is left for the Court but to give them their 
full effect. The Samuel E. Spring, 27 F 764 (D.C. Mass 1886). 

It follows that altho the Courts may construe a legislative provision, 
they cannot repeal what is ones enacted, Ward v. Chamberlain, 67 U.S. 
430, 2 Black 430 (Ohio 1862). This is so much true, thataa plain pro- 
vision of a statute cannot be construed so as to exclude a particular case 
from its operation upon a surmise or conjecture, haever probable, that 


the legislature did not actually contemplate, or consciously intend, its 


application thereto. Farmers" Loan and Trust Co. v. Oregon & C Ry Co. 


24 F 407 (C.C. Or. 1885). 

Turning now to the meaning of the statute where it says, (uring which 
period the execution or the order or decision shall be stayed), it is clear 
that the meaning turns on the meaning of shall. In denying the request 
that the oon collected in the intermediate period be paid into Court 
for refund, or refunded directly, after payment of counsel fees, the Court 
below obviously construed the shall as permissive. However, it is clear 
that it is mandatory, and that the ruling was erroneous. 

Webster's Collegiate Dictionary reads: 


"Shall, when used in the 2d or 3rd person, is 
expressive of some authority or compulsion 
on the speaker's part, as in thou shalt not kill." 
Black's reads: 


“SHALL, As used in statutes, contracts, or the 


like, this word is nonmris imperative or mandatory |... 
U.S. v. Two Hundred and Sixty-Seven TwentyDollar Cord 

Pieces (2. C.) 255 £ 217, 218. 

And the Supreme Court, in construing SHALL NOT in p NIRB case, held 
that the provisions of 9 (b) (1) of the NLRB Act, 29 USC #159 (b) (1), 
meant that the NLRB in determining the units of appropriate collective bar- 
gaining, SHALL NOT decide that any unit is appropriate for such purposes 
if the unit. includes professional and also poner rcaatorat employees un- 
less a majority of the professional employees vote for inclusion in the unit, 
IS MANDATORY. Leedom v. Kynee; 358 U.S.184, 79 S.Ct.180. 

Thus, when 43-707 states, 


(during which period the execution of the order or 
decision shall be stayed) 


the ireaneug is clear that the rate increase MUST be stayed for that period, 
namely, from the day een the Court sets the petition oun ior a hearing 
until the day it is heard. 

CONCLUSION 


| 
It is clear from the foregoing that when 43~707 of the D.C. Code (1950) 
stated that, " (during which period the execution of the order or decision 
shall be stayed)", this was mandatory, as to a stay, assuming that there had 
been a petition filed alleging irreparable and substantial injuries, and 
that this stay shall be effective from the day that the Court set the pe- 
| 


tition down for a hearing until the day it was heard by the Court, which is 


to say, decided. 


The Court below erred in refusing to order C&P to refund or pay into 


Court the funds collected, in the interim period, and as part of that error 


_ it further erred in failing to set a fee for this Counsel for his work in 


creating that fund. 3 
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This Court dealt with the meaning of “shall" in a statute in Brown v. 
Hecht Co., 137 F 2d 689,692,693,694, 78 US App D C 98, and said: 


‘The word “shall” in a statute is normally the language of command." 


This Court cited as authority Cordozo, J. in Escoe v.iZerbst, 295 US 49,493, 


55 S.Ct. 818, 79 L Ed 1566, and Ex parte Jordan 94 US 248,251,24 L Ed 123 
and in the latter tase this Court pointed out that "shall" in a statute means 
"must". 

There is nothing in the legislative history in the matter of 43-707, nor 
is there anything in the context, that suggest any unusual meaning of the 
word "shall", and the absence of such contrary evidence confirms its ordinary 
meaning. Had Congress wished and intended to leave the matter discretionary 
in nature, it would have used "may". That Congress used "shall", clearly 
indicates that its intent was to relieve the telephone users of the extra 
burden of rates at least for the period between the date when the matter was 
set dow for a hearing and the date when it was actually heard. 

VI. 
THE DESTRICT COURT ERRED IN 
EXCLUDING PSC DOCKET SHEETS FROM 
THE RECORD 

‘R.42,3.A.132, shows that the District Court ruled that the PSC Docket © 
Sheets were not properly part of Spebeccre 

The significance of the Docket Sheets in this case is that they show 
no entry for a hearing on July 28, 1965 when the PSC had set that day for 
the final approval of rate schedules. 

Rule 16 of this Court makes it mandatory to provide as part of the 
record the "relevant docket entries” in the Court below. Where, as here, 
_the trial forum is the PSC, and the District Court has an appellate function, 
the admissability o£ docket entries woul reach to the trial forum. Rule 16 


describes the form of setting down the relevant docket entries, and thus so 


45 


e 


is no prohibition 


long as the docket sheets do not violate this format, there, 
against reproducing then on the eneory, that every entry in ‘ case is relevant. 

In Gaines v. Washington 277 U S$ 81,48 S.Ct.468, it was held that Daily 
Journal entries, "all parties and counsel present" during the trial is suf- 
ficient to show presence of defendants for purposes of due process of law. 
And in Eastman Kodak €0. v- Gray, 292 US 332, S4 $.Ct.722, docket entries 
reading "Plaintiff's motion for judgment on the verdict and assessment of 
treble damages filed", was considered by the Court in determining whether a_ 
motion| for judgment was duly presented and overrruled and accompanied by ex- 
ceptions. Thus docket entries have an evidentiary value as a matter of case 
law. ‘ | 


The Court erred in excluding the docket sheets is so far as the Court 


was referring to the exclusion of the entries thereon. 


' 
i 


CONCLUS ION 

Appellant is a Consumer on which speaks here for itself and others 
similarly situated.' It seeks reversal of the Orders below for the following 
reasons. 

The District Court erred in upholding the PSC because the PSC rulings 
were arbitrary, capricious and contrary to law in the following respects: 

1. PSC violated the constitutional rights of due process of law as to 
the final hearing on July 28, 1965 when the actual rate schedule was approved, 


| 


t 

in that lit not only! violated its own rules as to proper notice but also vio- 
| : 

lated 43-421 D. C. Code as to a judicial-type record, as well as the holding 


of this Court that in a ratemaking proceeding a party was entitled to due 


process in a judicial sense. Appellant for itself and others similady situated 


- was effectively denied by PSC its right to be present, to explore by cross-— 


examination, to object, and to create a record for this Court showing the 
basis of its objections. In using the method which it used in accepting the 
word of Stuart Harter, Commercial Manager of C&P that his new rate schedule 
would exactly accomplish the Commission's orders, PSC violated the prin- 
ciples of the Accard, Service, and Jordan cases. g 

2. The Motions to Dismiss should have been granted. PSC disregarded 
the standards set by the Supreme Court and this Court in the Bluefield, Hope, 
Tilinois Bell, and Baker cases when it set local telephone rates without 
having in the record any competent information showing the earnings o£ other 
utilities and comparable economic enterprises attending by comparable risks 
in the Washington, D. C. area. 

3. The Commission erred in refusing to refund to the users at least 


some of the money collected beyond 6.25 percent since 1954 when the evidence 


‘before it clearly showed earnings approximating 7.50 percent for years, and thus 
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underlined the sone neglect of the public interest.And, since it is always 
possible that this Court may uphold the District Court, in that eventually, _ 
the following three points are argued in conélusion: : 

4. PSC should have given the local telephone company £ul1 flowback 
of the proportionate savings gained by filing the consolidated tax return with 
AT&T, or $2,455,000. | 

5. The District Court erred in holding that the Docket Sheets were not 
part of the record, insofar as this ruling referred to the docket entries. 

6. The District Court erred in construing 43-707 D. c. Code. The 
Court should have ordered refund or payment into Court of the rate increase 
charged from the day the Petition was set down to be heard, to the day the 
Petition was acted upon. | ; 

"RELIEF REQUESTED 


Appellant requests the following relief: ; 

1. ‘Thatzthe Orders appealed from be held invalid retroactively. 

2. That all additional revenues collected as a result of the mies 
appealed from, should be refunded, or paid into Court as a trust fund for 
the benefit of telephone users, to be disposed of as Later decreed by this 
Court, and subject to counsel fees set by this Court. | 

3. That this Court after due deliberation set 2 zone’ of reasonableness 
as to earnings beyond the authorized rate, if any, and order a refund as to 
Booey e collected beyond that zone point under the 1954 order, And, since is 
Aor possible that this Court might not find for appeliant on Points 1,2,3. 

4. That, alternatively, this Court hold that the proper figure to be 


used as a consolidate tax return adjustment is $2,455,000. 
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5. That, alternatively, this Court hold that Docket Sheets and entries 


are properly part of a PSC record. 

6. That, alternatively, this Court construe 43-707 D. c. Code to hold 
that the users nas entitled to refund of rate increases from the date the 
Petition was set down for hearing until sine date it was heard, in the form 
either of a trust fund paid into Court for the benefit of users, or else an 
aliquot refund to individual users after an order setting A cous fees for 


creating the fund. 


7. And for such other and further relief as this Court deems proper. 


Respectfully, 


ARTHUR S. CURTIS 
816 National! Press Bldg. 
Washington, D.C. 20004 
NAtional 8-5696 
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COUNTERSTATEMENT OF THE CASE : 

Appellant's statement of the case employs an a erecce 
approach and includes matters which have no bearing on the resolution 
of issues it purports to raise. Appellee, Public Service Commission 
of the District of Columbia (hereinafter "PSC" or "Commission", 


therefore deems it necessary to make a short counterstatement of the 


oh 


case, embodying only undisputed facts, as reflected by the certified 
record and the memorandum of the District Court accompanying its 
order dismissing the appeal and affirming the orders of the Commission 
(A.A. 211-214). * 

On September 27, 1963, the Chesapeake and Potomac Telephone 


Company (hereinafter "Company" or "Applicant") filed an application 


with the PSC stating that since its last general rate proceeding in 1954, 


its rate of return had declined due, among other things, to wage and 
operating cost increases and the cost of obtaining capital financing. The 
Company sought approval of rate changes estimated to produce approxi- 
mately $10,500,000 in additional annual revenues and yield about 8 per 
cent on its intrastate investment. On November 19, 1963, the Commis- 
sion issued a public notice of the Company's application and set the 
matter down for formal public hearings on December 9, 1963. The Com- 
mission held extensive hearings from December, 1963, encompassing 41 
days of hearings; over 5000 pages of transcript and the testimony of over 
20 witnesses. The proceedings were finally terminated in August, 1965. 
Among the applicants for intervention in the proceeding before the PSC 


were Telephone Users Association, Inc. (hereinafter "TUA") and Arthur 


* Wherever A.A. occurs herein, it indicates Appellant's Appendix 
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S. Curtis, represented by Mr. Curtis, who first entered his appearance 
January 23, 1964, after the Company's direct case had been presented. 
The proceedings before the Commission were handled in two 
phases. The first phase established the amount of revenue necessary 
for the Company to earn a fair return on that part of its investment used 
to provide intrastate telephone service in the District of Columbia. Order 
No. 4887, (A.A. 41-82) as amended and modified by Order No. 4899, 
(A.A. 83-85) fixed a 6.25 per cent rate of return for the Company on its 
intrastate investment; found that earnings on the rate base established 


were only 5.5 per cent; and that the deficiency in earnings entitled the 


applicant Company to an annual increase of $1, 112, 900 in gross operating 


income which, before taxes, amounted to $2, 346, 900 in gross operating 
revenue. The Company was directed to submit proposed rate schedules 
necessary to carry out the Commission's Order. TUA and Arthur S. Curtis 
appealed to the District Court from these Orders in C. A No. 909-65. 

The second, or rate phase aspect of the proceeding, including 
argument, consumed 8 days of the hearings (Tr. 4405- 5103) and was 
closed on April 15, 1965. Thereafter the Commission issued a memor- 
andum rejecting certain of the rates proposed and requested the Company 
to submit revisions consistent with the principles and guidelines laid 


down in its memorandum. Upon submission of revised schedules on 


July 26, 1965, carrying out the Commission's directive, the Commis- 


sion issued Order No. 4976, dated August 2, 1965, (A.A. 86-87) based 


upon its finding and conclusion that the revised schedule of rates was 
fair and reasonable. Subsequently, TUA and Arthur S. Curtis appealed 
this order in C.A. No. 2916-65 (A.A. 213). The two appeals were 
thereafter consolidated for hearing, and collectively, alleged over 40 
errors in the Commission's Orders. After numerous delays, not here 
material, hearing was had on January 30, 31, and February 1, 2, 1967. 
The Court (John Lewis Smith, Jr., Judge) upon consideration of oral 
argument by all parties; the pleadings and papers filed, and after a 
review of the entire certified record, found that the Commission did 
not err as a matter of law in any of the areas alleged and further found 
that the Commission's findings were not unreasonable, arbitrary or 
capricious. Accordingly, pursuant to Statute, the Court dismissed 

the appeals and affirmed the orders issued by the Public Service Com- 
mission. In due'‘course, appellant TUA noted its appeal from the order 


and judgment of the District Court (A.A. 217, 218). 


SUMMARY OF ARGUMENT 
The record shows that appellant participated in the rate pro- 
ceeding before the Commission to the extent that it desired, and that, 
through counsel, it urged in argument after the close of full evidentiary 
hearings, that the Commission enter an order which would evenly divide 
additional revenue requirements by charging approximately 27 cents 
more per phone per month. As a consequence, it is impossible to 
reconcile appellant's present contention, seemingly to the effect, that 


the Commission could not approve final rate schedules without the 


benefit of further hearings. 


The Commission in determining the fair rate of return consi- 


dered all of the evidence presented on the subject, including the return 
on capital earned by other local utilities. Its ultimate conclusion was 
that the fair rate of return to the applicant Company = in the range of 
6. 25 per cent to 6. 40 per cent, and it utilized the lomen end of the range 
for future earnings. There is no evidence of record which would have 
permitted the Commission to find a lower rate of ane than the 6.25 
per cent the Commission adopted for purposes of this ate proceeding. 
Some of appellant's confused and confusing contentions arise out 
of its inability, or unwillingness, to recognize the distinction between 


interstate and intrastate (District) operations of the Telephone Company, 


and the fact that the PSC has jurisdiction only over the latter aspect of 
the Company's operations. A flagrant example of appellant's approach 
in this area is found in its argument that the Company enjoys a tax 
saving of approximately $2,500,000 through the filing of a consolidated 
tax return with its parent company. The so-called tax saving actually 
represents the difference between the Company's tax liability on its 
total operations, and its tax liability on its intra-District operation. 
The same type of error also creeps into appellant's argument 
with respect to its request for a refund of what it terms past excess 
earnings from rate schedules approved in 1954. Appellant ignores the 
fact that the Company is required by law to charge only those rates 
authorized by the Commission. Appellant there uses figures repre- 
senting over-all, unadjusted general statistics of the Company which 
appellant appears to equate with a rate of return authorized by the 
Commission for intra-District operations. Be that as it may, there 


is simply no basis in law for retroactive rate-making. The proposi- 


tion that rate-making is legislative in its character and prospective 


in its application is so firmly embedded in our legal system that there 
is actually no conflict of authority on the subject. 
Appellant's contentions with respect to an alleged error of the 


District Court in denying appellant's motion to suspend the Commis- 


sion's rate order under Sec. 43-707, D. C. Code, 1967, has no merit, 


either as a matter of law or a matter of fact. The legislative history 
of the statute, as well as its express terms, support the ruling of the 
District Court. Reference to Sec. 43-705, D.C. Code, 1967, makes 
it equally clear that the District Court was also correct in ruling that 
Docket entries of the proceeding before the Commission were not pro- 
perly a part of the certified record. 

In summary, the District Court, in its statutory review of 
appellant's sweeping attack upen the Commission's orders, found no 
error of law in the areas alleged and, further, found that the Com- 
mission's findings were not unreasonable, arbitrary or capricious. 
Therefore, the Court's Order dismissing the petitions of appeal and 


affirming the Commission's Orders, should be affirmed. 
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PRELIMINARY STATEMENT 
The Appellant, Telephone Users Association, Inc. 

The only evidence in the record certified to the Court as to the 
identity of the Telephone Users Association, Inc. is contained in the 
testimony of 2 TUA witness (not a member) who stated that he had 
learned that Mr. Curtis called himself TUA (Tr. 3693). For its infor- 
mation the District Court ascertained that TUA is a non-profit associa- 
tion incorporated under the laws of the District of Columbia with a 
membership consisting of its three directors. The only member identified 
is its president and counsel, Arthur S. Curtis (Transcript of Argument, 
District Court, Pages 5-6, 271-272). 

The Federal Communications Commission in a Memorandum, 
Opinion and Order adopted July 15, 1966, and released July 18, 1966, 
affirmed a prior Order denying intervention by the Telephone Users 
Association, Inc. in an FCC proceeding involving an investigation of the 
A. T. & T. Co. and Associated Bell System Companies - FCC Docket 


No. 16,258. (Federal Register, Vol. 31, No. 140, July 21, 1966, Page 


9888.) The Commission there stated, inter alia: 


'**it appears that the association is, for all intents 
and purposes, the alter ego of its attorney." 


From the foregoing it would appear that Telephone Users Asso- 


ciation, Inc. does not, as the name might imply, speak for any substan- 
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tial segment of the telephone using public, but rather serves as a con- 


venient vehicle for the views of its counsel, and possibly two other 


unidentified persons. 


ARGUMENT I 


The Contentions Of Appellant With Respect To The 
Commission's Determination Of Appropriate Rate 


Schedules, Are Without Merit Either As A Matter 
Of Fact Or Law 

Some background is necessary for consideration of appellant's 
contentions with respect to alleged lack of due process in the Commis- 
sion's approval of rate schedules to provide the Company with sufficient 
revenues to attain the fair rate of return authorized by the Commission. 

Having arrived at a fair rate of return for the Company and the 
rate base to which it should be applied in the first phase of the pro- 
ceeding, the Commission ordered the Company to submit proposed 
schedules designed to produce the additional gross operating revenues 
necessary to comply with the Commission's findings and conclusions 
(Orders No. 4887, 4899). 

Proposed schedules were submitted in compliance with the 
Commission's order. Underlying basic data was furnished and ex- 
plored on the record (see for instance, Tr. 4502-4). In the course of 
the proceeding appellant, through counsel, sought and obtained a 
detailed breakdown from the Company of the number of units in each 
rate category (Tr. 4527-29). However, after this information was 
compiled and furnished by the Company at the direction of the Commis- 


sion (Tr. 4576), counsel for appellant did not pursue the matter further. 


The hearing on this second phase, including argument, lasted for eight 
days (Tr. 4405-5103, inclusive), and was closed on April 15, 1965. No 
party to the proceedings, including appellant, questioned that the Com- 
mission could issue an order authorizing rates as of the close of the 
hearing on the basis of the record made. In fact, appellant's counsel, 
during closing argument, suggested that the Commission enter an order 
wherein the additional gross revenues found necessary by the Commis- 
sion to enable the Company to attain the rate of return erred by the 
Commission should be divided by the number of celeonGnes in service 
in order to achieve an even division of the necessary Serene require- 
ments (Tr. 5065,5087). TUA claimed, through comet that this 
solution (i.e., 27 cents a month per phone) would eliminate all pro- 
blems and that no one could argue with such procedure. Since counsel 


for appellant in his argument before the Commission was satisfied that 


the Commission could then enter an order setting rates for the Com- 


pany, its arguments now to the contrary, seemingly asian afterthought, 


can only be branded as frivolous. 

The Commission closed the record on April 15, 1965. The fact 
that the Commission issued a memorandum on April 19, 1965, rejecting 
certain of the proposed rate changes and ordering revisions in accord 


with principles and guidelines laid down in its memorandum, has no 
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bearing on the validity of the Commission's ultimate order (Order No. 
4976). Certainly, under the circumstances, there was no necessity for 
further evidentiary proceedings. Sec. 43-411, D. C. Code, 1967, pro- 
vides, inter alia: 

"If upon such investigation the rates, tolls, 

charges, schedules ** shall be found to be ** in- 

sufficient, ** ,the commission shall have power to 

determine and by order fix and order to be substi- 

tuted therefor such rate or rates, tolls, charges, 

or schedules as shall be just and reasonable." 

It is clear from the statute that once the Commission found that 
the Company was not earning a fair rate of return, it not only had the 
power, but it had'the obligation, to fixjust and reasonable rates to satisfy 
the deficiency in earnings. The statute is silent with respect to methods 
to be followed. Just as clearly, the statute places no obligation upon the 
Commission to consult with anyone in regard to its statutory duty. The 
fact that the Commission extended the courtesy of a conference to 
participants in the hearing (with notice entirely consistent with prior 


procedures established,!/only goes to the method employed and not to 


the end result. 


_1/ Counsel for appellant, in citing PSC rules, has failed to point out to 
the court that Rule 16. 1 permits the Commission to waic its rules; 
nor has it pointed out that the normal procedure established and 
followed by the PSC in this case was to notify absent counsel by tele- 
phone. Written notice, even for hearing sessions, was normally not 
given. These procedures are clear on the record (Tr. 4095-4096). 
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This is not to say that anyone affected or aggrieved by the rate 


order of the Commission is foreclosed from challenging it. There is an 


established and exclusive statutory procedure, by petition for reconsider- 
ation and appeal, to accomplish this end (Sec. 43-704-710, D. C. Code, 


1967). Under these circumstances, it is clear that no rights of appel- 


lant have been denied. TUA is in exactly the same position it would 


occupy had the Commission issued an order, which undeniably it had the 


right to do, at the close of hearings April 15, 1965. 
The Supreme Court in Federal Power Commission v. Hope 
Natural Gas Company, 320 U.S. 591, 602, stated: 


It is not theory but the impact of the rate order 
which counts. If the total effect of the rate order 
cannot be said to be unjust and unreasonable, judicial 
inquiry under the Act is at anend. The fact that the 
method employed to reach that result may contain 
infirmaties is not then important. Moreover, the 
Commission's order does not become suspect by 
reason of the fact that it is challenged. It is the 
product of expert judgment which carries a presump- 
tion of validity. And he who would upset the rate 
order under the Act carries the heavy burden of 
making a convincing showing that it is invalid be- 
cause it is unjust and unreasonable in its consequences.” 


Appellant, TUA, has followed the mechanics of the statutory 
procedure noted above without supplying even a minimum of the sub- 
stance required under the Hope case. In short, TUA has not shown, 


and does not even claim in its appeal to this Court, that the rates 


prescribed by the Commission fail to comply with the statutory require- 


ment for just and reasonable rates. 


ARGUMENT II 


Appellant Has Not Demonstrated That The Commission 
Erred In Its Determination Of A Rate Of Return 


Appellant has stated its second question as: "Whether in setting 
local telephone rates, PSC may disregard pertinent local conditions as 
to the earnings and risks of other utilities and business enterprises with 
comparable risks and earnings in the D. C. area," and then argues in 
Section II of its brief that the applicant Company's case should have been 
dismissed and that the Commission should, as a predicate for setting a 
rate of return, require a further study of risks and comparable earnings. 

In connection with appellant's contentions, appellee points out 
to the court that the Commission devoted some fourteen pages, single- 
spaced, to rate of return considerations (Order No. 4887, Pages 26- 
40). The Commission noted that the nine witnesses who testified on the 
rate of return all agreed that consideration of cost of capital to the 
applicant Company should be based upon a consideration of the parent 
company, A. T..&T. The reason advanced for this approach was that 
A. T. & T. owns all of the outstanding Common Stock of the applicant 
Company and it is not traded on the market. By way of consistency, 


witnesses also employed the parent company's embedded cost of debt. 


The Commission adopted the 3.8 per cent embedded cost of debt in 
determining the cost of capital notwithstanding its recognition and 
acceptance of undisputed testimony that the current range for debt 
would be somewhere in the area of 4. 25 per cent to 4. 75 per cent, 

and that the cost of applicant's only issue was actually 4. 35 per cent 
(Tr. 280). The witnesses also recognized that the parent company, 

A. T. & T., had to compete for the investor's dollar on the national 
money markets to raise the tremendous sums2/ necessary to provide 
for its growing service needs. This, as contrasted with raising money 
on local or even a regional basis. cf., Bluefield v. P.8.C., 262 U.S. 


679, which spoke in terms of return in "the same general part of the 


country". 


Whatever may be appellant's concept of appropriate rate of 


return evidence, it is quite clear that the Commission in reaching its 
determination that a fair rate of return to the applicant — in the 
range of 6.25 per cent to 6. 40 per cent, and setting that return at the 
bottom of the range, considered and weighed a tremendous amount of 
testimony and evidence on rate of return. Moreover, the record 
clearly would not support a finding of less than 6.25 per cent return. 


cf., Washington Gas Light Company v. Baker, infra. While the Com- 


2/ The record indicates that A.T. &T. has raised 20 = cent of all 
capital borrowed or subscribed in this country during the post-war 
period (Order No. 4887, Page 31). 


mission recognized that it is impossible to find any two companies with 
identical risks that would enable exact comparison, there was no lack 
of expert testimony and evidence in the record with respect to risk and 
comparability. 

Obviously, the Commission's determination was based on all of 
the evidence of record including data concerning the return on capital 
earned by local utilities (Order No. 4887, Pages 35-36), a fact which 
seems to have escaped appellant. The record and the Commission's 
determination of a fair rate of return reflects in full measure the type 
of evidence presented to, and acted upon, by various regulatory com- 
missions throughout the country. None of the cases cited by appellant 
hold otherwise. 

The case principally relied upon by appellant is Washington Gas 


Light Co. v. Baker, 88 App. D.C. 115, 188 F 2d 11 (1950). It is diffi- 


cult to follow appellant's reasoning in citing the Baker case. The 


Court's criticism was there directed to the fact that the Commission 
had made no inquiry into issues necessary to a determination of a fair 
rate of return, i.e., an evidentiary failure in the record. 

Even a casual reading of the Commission's review of the volu- 
minous material presented indicates that the experts on rate of return, 


and the Commission were fully aware of the "comparable earnings" 


and "attraction of capital" standards laid down by the Semreme Court in 
the landmark Hope case, Federal Power Commission v. Hope Natural 
Gas Co., 320 U.S. 591. Equally clear is the fact that the errors of 
omission cited by the Court in Baker have no application to the present 
case. 

To follow appellant's contentions to their logical conclusion, no 
commission could ever set a "rate of return" without finding companies 
in the area with identical risks and subject to exact comparison. It is 
respectfully submitted that the courts have placed no such insurmount- 
able barrier in the path of public regulation. ! 

ARGUMENT III 

Appellant's Contentions With Respect To Refunds Of 

Amounts That It Claims Represent Past Excess 


_ Amounts nar tt wsaims nepresen eee 
Earnings Of The Company Are Based On Erroneous 
Concepts Of Fact And Law 


In Argument III of its brief, appellant, without ae reference, 
alleges that the Company from 1954, collected from seven million 
($7,000, 000) to fifteen million ($15,000,000) dollars in excess of its 
allowed rate of return of 6.25 per cent (App. Br., Page 32). Conven- 
iently, and with a basis equally lacking, appellant decides at Page 34 of 


its brief that consumers are entitled to a retroactive refund of between 


five million ($5,000,000) and twenty million ($20, 000, 000) dollars. 
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To afford some perspective to the court, counsel for appellee, 
Public Service Commission, will attempt to probe the reasoning leading 
to appellant's reckless charges and to demonstrate that the cases cited 
by appellant do not support its views. 

First, it should be made clear that when appellant, through 
counsel, endeavored to discover the dollar difference between the actual 
return of the Company and the rate of return of 6. 25 per cent permitted 
by the Commission in 1954, for purposes of demanding refunds of the 
Company's past earnings accrued under Commission approved rates, 
he was foreclosed by a statement from the Chair to the effect that 
assuming the return had been something over 8 per cent, it demon- 
strated nothing and was irrelevant in the context of a proceeding de- 
signed to establish future rates. Commissioner Washington stated, 


indeed, that: '**on the basis that you have announced the need for such 


dollar amounts, 'I will deny your request that they be furnished" (Tr. 


1597). The statement concerning earnings exceeding 8 per cent (which 
for lack of a better description, could be described as a "for instance" 
response) as an indication that earnings of the Company actually did 
exceed 8 per cent is seized upon by appellant (App. Br., Pages 31-32). 
This certainly does not follow, and appellant apparently fails to com- 


prehend that had Company counsel requested that the Commission fix 


the dollar amount over a prior period representing earnings of less 
than 6.25 per cent, and then somehow reimburse the Company, the 
Chairman might just as well have said "for instance": "Let's assume 
that your return has been 4 per cent, what does that demonstrate in 
this proceeding?" : 

Appellant's failure to distinguish between over-all operations 
of the Company and its intrastate operations also fendsl to grossly in- 
flate the extent to which the Company's earnings onsets 6. 25 per 
cent the years following 1954. (For another instance of appellant's 


failure to recognize this distinction, cf., Argument IV, this brief. ) 


The figures offered by appellant at the bottom of Page 30 of its brief 


| 
represent over-all, unadjusted, general statistics of the Company; are 


unrelated to a Commission fixed net investment intrastate rate base 
and have no real meaning in the case at hand. No one but appellant 
believes otherwise. By way of illustration, one need only look to 
Company Exhibits Nos. 5 and 6, revised, which indicate for the year 
1963, the percentage of net earnings to total average net original cost : 
investment was 6.04 per cent on total Company operations, as con- 
trasted with a return of 5. 29 per cent on adjusted intrastate operations. 


Apparently, it has never occurred to appellant that on the basis of 


1963 earnings and the indicated relationship between over-all and intra- 


District earnings, it might well be that the adjustments and computations 
which appellant apparently sought, if made, might indicate that the Com- 
pany had not earned a 6.25 per cent return on the basis of rates which 
the Commission authorized in 1954. In such event, the question might 
well be asked of appellant, on a quid pro quo basis, if it would now be 
before the court requesting retroactive additional funds to enable the 
Company to earn a fair rate of return. 

Turning to the authorities cited in Section II of appellant's brief, 
counsel for appellee, Public Service Commission, does not dispute that 
from time to time refunds have been granted to consumers by the courts 
in the exercise of their right of review over rate proceedings. What 
counsel does dispute, however, is the use made by appellant of such 
authorities, because none of them, insofar as counsel can ascertain, 
stand for the proposition which appellant espouses. What appears to be, 


at first blush, a possible exception; continously referred to by appellant 


(cf., the last sentence of Paragraphs 1 and 2, Page 34, App. Br.), but 


without citation, was 2 case in which the California Public Service Com- 
mission attempted to require a refund of some $80, 000, 000 by the Pacific 
Telephone and Telegraph Company. Far from supporting appellant's 
contention, this case represents current authority for the proposition 


that rate-making is prospective and that once rates are collected under 


properly authorized schedules, the proceeds are the property of the 


utility involved, notwithstanding they might yield more or less than the 

| 
indicated rate of return. Because appellant apparently has gone no 
further with the case than to examine 2 bulletin release, 2/a brief review 


appears appropriate. | 


From the appeal to the Supreme Court of California, In Bank, 


Pacific Telephone and Telegraph Co. v. Public Utilities Commission, 
401 P 2d 353 (1965), it appears that the California Commission reduced 


the rates of the Company and ordered the utility to refund approximately 
| 


3/ Appellant's method of citing authority is indeed unique. The second 
paragraph (Page 34, App. Br.) states: "Refund by the Alabama PUC 
is mentioned Tr. 3440. Tr. 3537 refers to $80,000,000 refunded 
retroactively by California PSC against Pacific Tel. & Tel.” At Page 
3440 of the transcript the SLOWS STRESS | 

‘MIR. CURTIS: Sometimes the money is recaptured. 
There is a recent Alabama Public Utilities Commission 
case. Iwas told this by the Mayor of Memphis who is an 
eminent lawyer and I Cue ae as ay authority. !" 


And at Page 3537-3538, the following: 


"MR, CURTIS: I have a copy of the bulletin No. 61- 
1964 by NARUC, that is the National Association of Rail- 
road and Public Utilities Commissions, Interstate Com- 
merce Commission building, Wa shington, D.C., dated 
June 16, 1964, 'in its 155 page decision the Commission 
made the reduction on an annual basis effective July 28, 
1962 and ordered Pacific Telephone to refund to the cus- 
tomers the $40, 722,000 per year which its charges were 
found to be excessive from July 1962 up until the time 
the new rates became excessive. The refund will amount 
to approximately $80 million. '’ 
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$80,000,000, representing alleged over-collection between the date the 
Commission initiated its investigation and the effective date of its new 
order almost two years thereafter. The Supreme Court of California 
was unanimous in rejecting the retroactive aspects of the California 
Commission's order on the principle that, '"**The fixing of a rate in 
the first instance is prospective in its application and legislative in its 
character. Likewise, the reducing of that rate would be prospective in 
its application and legislative in its character.**"' (Page 364). The 
California Supreme Court cited decisions in numerous jurisdictions 
supporting its view. The conclusion of the California Supreme Court is 
entirely consistent with local law as interpreted by the United States 
Court of Appeals for the District of Columbia Circuit. In 1946, this 
Court stated: 

tte*orders which fixed the rates became final and con- 

clusive when no person affected thereby availed him- 

self of the right of appeal. Consequently the rates so 

fixed became the legal rates for the periods during 

which they were to endure, and neither the United 

States nor any other party affected thereby can brand 

them as illegal.**" (U.S. v. P.U.C., 81 U.S. App. 

D.C. 237, 158 F 2d 533, 537, 538, Cert. den. 331 

U.S. 816) 


In 1951, this Court again had occasion to speak on the finality 


of rate orders, when in Washington Gas Light Co. v. Baker, 88 U.S. 


App. D.C. 115, 188 F 2d 11, 21, Cert. den. 340 U.S. 952, it stated: 


"We recognize that the legality of past rates may 

not be challenged, and that past excessive earnings be- 

long to the Company just as past losses must be borne 

by it." 

Counsel for appellee, Public Service Commission, believes that 
the foregoing statements by this Court succinctly state the law, not only 
in this jurisdiction, but throughout the nation. 

ARGUMENT IV 

Appellant's Contentions With Respect To A So-Called 

Tax Savings Of Approximately $2,500,000 Have No Basis 

In The Record And Are Demonstrably Without Merit 

The difficulty of answering appellant's contentions lies in the 
fact that appellant either deliberately or inadvertantly attempts to com- 
pare figures which are not comparable. Asa result, it is necessary to 
reconstruct these erroneous comparisons to demonstrate their fallacy. 

In argument IV appellant alleges that the Public Service Commis- 
sion's finding with respect to the Company's earnings is erroneous in 
that it fails to give proper credit to savings realized in filing a consoli- 
dated tax return, and claims that the C & P Company was entitled to a 
flow-back of approximately $2,500,000 as a result of such a return. 


Without identifying the exhibits from which the figures are obtained, 


appellant deducts $5,374,000 from $7, 829, 000 to arrive at a so-called 


tax saving of $2, 455,000 and concludes (bottom of Page 36, App. Br.) 


that the real tax expense to the local company was $5,374,000 and the 


false tax figure was $7,829,000. Reference to the testimony at Trans- 
cript 1309 and 1310 and the related Exhibits, Nos. 5 and 6, revised, 
demonstrate that the higher figure (actually $7,829,175, Column F, 
Exhibit 5, revised) represents 1963 Federal income taxes of the local 
Company on its total operations and that the lower figure (actually 
$5,374,653, Column G, Exhibit 6, revised) reflects 1963 Federal in- 
come taxes on an intrastate basis. Appellant's contention that the 
difference represents a tax saving is without foundation in the record 
and is patently erroneous. 

Equally confusing is appellant's discussion of the NARUC tax 
adjustment which appellant appears to equate with a partial, but in- 
adequate, adjustment of its imagined tax savings. Actually, the adjust- 
ment made by the Commission on the recommendation of a staff witness, 
by assigning the debt ratio of the Bell System to the Applicant, was to 
compensate for the low debt-high equity capital structure of the Com- 
pany and represents a disallowance, for rate-making purposes, of a 
part of the Company's actual tax expense (cf., Page 19, Order No. 4887). 

In summary, appellant's contention is based upon its own pecu- 
liar combination of figures, representing its failure to recognize the 


distinction between interstate operations of the Company, regulated by 


the F.C.C., and the intrastate operations which are subject to the juris- 


diction of the Public Service Commission. This distinction was clearly 
set forth in Footnote 2 of the District Court's Memorandem accom- 
panying its order dismissing the petitions of appeal and affirming the 
orders of the Public Service Commission (A.A. 212). The footnote 
states: 


"2. The Company provides both intrastate and 
interstate telephone service in the District of Columbia. 
The rates and charges for interstate service are gover- 
ned by the Federal Communications Commission, 47 
U.S C. § 201 et seq. (1964). The rates and charges 
for intrastate service which includes exchange service 
and other non-interstate communications services, 
are subject to the jurisdiction of the Public Service 
Commission of the District of Columbia, D. C.' poe 
§ 43-301 et seq. (1961)." 


Without belaboring the subject, it follows that appellant has 
engaged in a rather complicated exercise which demonstrates nothing 
more than that a part of the Company's income tax expense, representing 
intra-District operation, is something less than its over-all income tax 


liability, based on its total operation. The difference, of course, 


(actually $2, 454,522) represents that part of the Company's tax lia- 


bility attributable to its interstate operations, and is not, as appellant 


contends, a tax savings. 


ARGUMENT V 


The District Court Did Not Err In Denying Appellant’ sy, / 


Motion To Suspend Under Sec. 43-707, D.C. Code, 1967+. 


Appellant claims it was entitled to a suspension of the rate order 
appealed from under Sec. 43-707, D. C. Code, 1967, which provides: 


"All orders and decisions of the Commission shall 
remain in full effect, except as provided in section 43- 
704 hereof, unless and until they are suspended, super- 
seded,' or rescinded by the Commission or are vacated 
by lawful order of the United States District Court for 
the District of Columbia: Provided, That if in any peti- 
tion made to the said court F appealing from an order or 
decision of the Commission it be alleged that substantial 
and irreparable property loss would be occasioned to the 
petitioner by the operation of the said order pending the 
determination of the said appeal, the court shall set a 
time and place for hearing upon the said allegation after 
not less than three days’ notice to the Commission (during 
which period the execution of the order or decision shall 
be stayed), and the said court may then, upon a clear 
showing of the irreparable and substantial property loss 
as alleged, suspend the effective date of the said order. 
No such suspension shall be for a greater period than 
sixty days without further order after notice or hearing 
by the court. In the event of the issuance of an order 
suspending the operation of any order of the Commission, 
the court may include therein such provision as it deems 
advisable for the preservation of records or accounts and 
the impounding or otherwise securing of moneys necessary 
to give effect to the order of the Commission in the event 
the said order is sustained." 


4 / To point out the numerous errors contained in appellant's brief 

“(typographical and otherwise) would unduly prolong this brief. 
Counsel therefore only notes and points out to the court with res- 
pect to appellant's Argument V that Section 43-707, D.C. Code, 
1967, is incorrectly quoted, and that the dates stated in the heading, 
April 25 to May 9, 1965, could have no application to a rate order 
issued in August, 1965. 
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Counsel for appellee, Public Service Commission, cannot agree 
that appellant's "unravelling" of the scheme of the statute justifies the 
relief it seeks for the following reasons. : 

Sec. 43-707, D. C. Code, 1967, quoted above is Par. 67 of H.R. 
3462, P.L. 349, 74th Cong. , approved August 27, 1935, which amended 
Par. 64 of the basic utility Act created by Sec. 8 of the ‘Act of March 4, 
1913, 37 Stat. 989, Ch. 150; struck therefrom Par. 65 through 69, and 
inserted in lieu thereof, Pars. 65 through 69a. These paragraphs are 
codified as Secs. 43-704 through 43-710, D. C. Code, 1967. 

Counsel for the Public Service Commission has examined the 
proceedings in the Congress leading to passage of H. R. 3462 in the 
House (Page 6172, the Congressional Record-House, April 22, 1935); 
its passage in the Senate (Page 13, 344, Congressional Record-Senate, 
August 16, 1935); House Report No. 665, 74th Cong., ist Session, 
which accompanied H.R. 3462, as well as the hearings held on H. R. 
3462 (Procedural Changes Affecting Public Utilities Commission) which 
were held on February 8, 12, 14, 1935, before the Subcommittee on 
Public Utilities, House Committee on the District of Columbia. 

After reviewing the foregoing material, counsel believes it is 


fair to state that the attention of everyone concerned was focused upon 


(and with noted exceptions, infra, practically the entire 110 pages of 


the printed hearings were devoted to) arguments on the constitutionalty 
of Par. 66 (Sec. 43-706, D. C. Code, 1967), which provides: 
'™n ‘the determination of any appeal from an order 

or decision of the Commission the review by the court 

shall be limited to questions of law, including consti- 

tutional questions; and the findings of fact by the Com- 

mission shall be conclusive unless it shall appear that 

such findings of the Commission are unreasonable, 

arbitrary, or capricious." 


And Par. 69a (Sec. 43-710, D. C. Code, 1967) which provides: 
"The method of review of the orders and decisions 

of the Commission provided by sections 43-704 to 43- 

709, herein, shall be exclusive.” 

Counsel further believes that the position of those interested 
in H. R. 3462 (without reference to the validity of such position) was 
essentially this: proponents claimed that under prior law, utilities 
had been enabled to drag out proceedings by obtaining a trial de novo 
on appeals from orders or decisions of the Commission which were 
designed to restrict the earnings or activities of the utilities. Repre- 
sentatives of the utilities, on the other hand, seemed concerned with 


the possibility of confiscation without adequate recourse to the courts, 


and sought to retain certain elements in the legislative or adminis- 


trative review previously available. cf., Keller v. Potomac Electric 


Power Company., 261 U.S. 428, 43 S.Ct. 445, 67 L.Ed. 731. 


As a consequence of the attention to the above-quoted paragraphs, 


(Secs. 43-706 and 710, D. C. Code, 1967) there was a lack of emphasis 
on other paragraphs of the Bill. The only specific Berenice that 
counsel has found to Par. 67 (Sec. 43-707, D. C. Code, 1967) in his 
review of the material listed above, appears in the hearings before the 
Subcommittee of the Committee on the District of Columbia. E. Barret 
Prettyman, the then Corporation Counsel and General Counsel of the 


Public Service Commission of the District of Columbia, described on 


Page 1 of the hearings as the Father of the proposed Bill, stated at 


Page 3, inter alia: 
* * * 

"Then Paragraph 67 has a provision for the orders 
of the Commission remaining in effect unless superseded 
or rescinded, and then a proviso that if the utility alleges 
that substantial and irreparable property loss would be 
occasioned by the operation of the order, pending the 
appeal, that the court can stay the operation of the order 


pending the appeal, oe details ons that." 
* 


And again at Page 97: 


* * * 


"Now, just what does this act permit the Court to 
do and require the Court to do, when cases are gavecetcd 
to the Court from the Commission? 


In the first place, the Court may enjoin the order 
of the Commission if a showing is made by the utilities 
that if the order of the Commission is put into effect it 
would result in substantial and irreparable property loss." 


(Emphasis supplied in poss jenctes. ) 
* 


Counsel for the Public Service Commission believes it appro- 
priate to point out to the court that none of the participants in the 
hearings/ on the proposed Bill took issue with Judge Prettymen's 
characterization of Par. 67 (Sec. 43-707, D. C. Code, 1967) In sub- 
stance, it appears undisputed that the provision was understood to 
preserve to the utilities the right to contest confiscation by alleging 
and showing that an order or decision of the Commission would result 
in substantial and irreparable prcperty loss. 

Reference to the provisions of the Bill itself support this view. 
For instance, Par. 64 (Sec. 43-704, D. C. Code, 1967) provides that 


the filing of a petition for reconsideration shall act as a stay upon the 


execution of the order of the Commission unless the utility concerned 


consents in writing that the order not be stayed. Significantly, no such 
right is afforded other parties. 

It would seem equally clear that an individual rate-payer would 
be unable to show "substantial and irreparable property loss", under 
Sec. 43-707, D. C. Code, 1967, since the rate-payer could be made 
whole in the event an appeal from a rate increase was sustained and 
5 / In addition to People's Counsel, representatives of the various 


utilities, citizen's associations, and the Public Utilities Com- 
mittee of the D. C. Bar Association attended and participated. 
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the order or decision of the Commission was vacated. | Conversely, a 
utility met with an order decreasing its rates toa point where it alleged 
confiscation or "substantial and irreparable property loss" could never 
recover that which it lost by operation of the order, even though appeal 
from such order was eventually sustained and the order vacated (In this 
connection, see discussion under Argument II). 

Finally, attention of the court is directed to the last sentence of 
Par. 67 (Sec. 43-707, D. C. Code, 1967) which provides: 

'**In the event of the issuance of an order sus- 

pending the operation of any order of the Commission, 

the court may include therein such provision as it 

deems advisable for the preservation of records or 

accounts and the impounding or otherwise securing 

of moneys necessary to give effect to the order of the 

Commission in the event the said order is sustained." 

In the event the court suspended operation of an order of the 


Commission which granted a rate increase, no moneys would be avail- 


able for "impounding or otherwise" necessary to give effect to the order 


of the Commission in the event the order should be sustained by the 


court. On the other hand, if the operation of an order of the Commis- 
sion lowering rates to the consumer is suspended by the court, the 
difference between the rates would continue to be collected by the utility 
and the moneys impounded or otherwise secured and aecounted for 


would be available to give effect to the order of the Commission in the 


event the order of the Commission was sustained by the Court. 

Counsel believes that the foregoing clearly demonstrates and 
supports the validity of Judge Prettyman's explanation of the law, 
supra. Moreover, separate and distinct grounds, infra, exist for 
rejection of appellant's contentions. 

Appellant apparently relies upon the proviso contained in Sec. 
43-707 as a basis for its claim that the order of the Commission should 
have been suspended, and especially the parenthetical matter contained 
therein. For easy reference we repeat it here: 

'%**Provided, That if in any petition made to the said 

court appealing from an order or decision of the Com- 

mission it be alleged that substantial and irreparable 

property loss would be occasioned to the petitioner by 

the operation of the said order pending the determina- 

tion of the said appeal, the court shall set a time and 

place for hearing upon the said allegation after not 

less than three days’ notice to the Commission (during 

which period the execution of the order or decision 

shall be stayed), and the said court may then, upon a 

clear showing of the irreparable and substantial pro- 

perty loss as alleged, suspend the effective date of the 

said order. **" 

The record shows that the rate order appealed from became 
effective on August 7, 1965. Under the statute, the time when execu- 
tion of the order could have been stayed expired as of that date. Even 
assuming, contra to the arguments advanced above, that the provisions 


of Sec. 43-707 are applicable to appellant, appellant has not demon- 


- 33 - 


strated to the Court that it timely invoked the statutory provision for a 


stay in the execution of the order. 

Finally, it is to be noted that the principal purpose of the Bill, 
changing procedures for appeal, is evidenced by the statement in the 
report accompanying it, "**to simplify the court's review of actions 
of the Public Utilities Commission and to reduce the duration of liti- 
gation arising from such proceedings" (House Report No. 665, Page 2). 
Appellant has not complied with the purposes of the statute, either in 
letter or spirit. The rate proceeding began in September, 1963; was 
appealed in one action by appellant early in 1965, (C A. 909-65); later 
appealed in November, 1965, (C.A. 2916-65) and subsequently decided 
on a consolidated basis bythe District Court in June, 1967, (cf., Dis- 
trict Court's Memorandum accompanying its Order dismissing the 
appeal). | 

The long delay between the lodging of, and decision in, an 
action which is statutorily declared to have precedence over any other 
civil cause pending in the court (Sec. 43-705, D. C. Code, 1967) can 
only be attributed to the confusing and dilatory actions of appellant. 

Based upon any or all of the foregoing reasons, counsel for 
appellee, Commission, respectfully submits that appellant is not en- 


titled to any relief on the basis or arguments advanced in Section V 


of its brief. 


ARGUMENT VI 


The District Court Did Not Err In Ruling That The 
PSC Docket Sheets Were Not Part Of The Record 


Appellant alleges that the lower court erred in ruling that the 
PSC Docket Sheets were not part of the record. Appellant sought to 
have such Docket Sheets made part of the official case record, not to 
show "relevant" entries in accordance with appellant's construction of 
Rule 16 of this court, but rather to show an absence of an entry in the 
Docket. 

Section. 43-705, D. C. Code, 1967, requires the Commission 
to file with the court a certified record "upon which the said order or 
decision of the Commission was based". Clearly the Commission's 
orders were not based upon either an entry, or lack of an entry, in its 
Docket. Appellant does not so contend. It follows that the District 
Court was correct in ruling that the Docket entries were not a part of 
the certified record. 


In any event, appellant has placed photostats of the Docket 


Sheets in its appendix (A.A. 219, c through k). If the action of the 


District Court can possibly be construed as "error", it must be con- 
sidered "harmless" since appellant has now accomplished its purpose 
(improperly, we believe) by inclusion of the excluded Docket entries 


in its appendix. 


CONCLUSION 

The Public Service Commission violated no rights of appellant 
in this case. The District Court, after extensive ar found that 
the Commission did not err as a matter of law in any of the areas 
alleged and that its findings were not unreasonable, See or 
capricious. Further, the Court below properly denied the petition of 
appellant to suspend the rate order and correctly ruled that docket 
entries of the Commission were not properly a part of the certified 
record. Accordingly, for the reasons shown above, the decision of 
the District Court, dismissing appellant's petitions of appeal and 
affirming Orders Nos. 4887, 4899, and 4976 of the Public Service 


Commission, should be affirmed. 


Respectfully submitted, 


CHARLES T. DUNCAN, 
Corporation Counsel, D. C. 


GEORGE F. DONNELLA, 
Assistant Corporation Counsel 


C. BELDEN WHITE, I, 
Assistant Corporation Counsel 
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QUESTIONS PRESENTED 


1. Did due process require the Commission to hold an 
evidentiary hearing on the question whether rates, sub- 
mitted by the Telephone Company at the end of a rate- 
making proceeding in response to a Commission order, 
complied with the order? If the Commission could decide 
this question at an informal conference, must the Com- 
mission’s order nevertheless be vacated because the ap- 
pellant did not attend? 


2. Did the Commission abuse its discretion in deter- 
mining the cost of capital to the Telephone Company by 
reference to the actual source of that capital, 7.e., the 
stock and securities of the Telephone Company’s wholly 
owning parent? 


3. Did the Commission err as a matter of law in refusing 
appellant’s demand for refunds of the Telephone Com- 


pany’s past profits earned pursuant to Commission-ap- 
proved rates? 


4. Does appellant have an equitable right to the creation 
of a fund out of the Telephone Company’s revenues on 
the theory that, even though the Commission’s rate orders 
are valid, 43 D.C. Code § 707 automatically required these 
orders to be suspended for the following interval—from 
the day the Clerk of the District Court established a date 
for hearing appellant’s motion to stay the Commission’s 
orders until the day appellant’s motion was heard and 
denied? 
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II. 


The Commission Accorded Appellant a Full and 
Fair Hearing 


The Commission’s Rate of Return Determination 
Was Supported by Substantial Evidence, Includ- 
ing Evidence of the Earnings of Other Local 
Utilities 


III. The Commission Correctly Refused Appellant’s 
Demand That the Telephone Company Be De- 
prived of Its Earnings Since 1954 in Excess of 


a 6.25% Return on Investment 


. There Is No Merit in the Argument That This 


Court Must Retroactively Create a Fund Out of 
the Telephone Company’s Revenues for the Ben- 
efit of Telephone Users 


. Appellant’s Other Points Are Frivolous 


A. The claim that the Telephone Company was 
allowed, for ratemaking purposes, a greater 
tax expense than actually paid depends upon 
a lack of understanding of the facts; this 
claim, moreover, has not been preserved for 
appellate review 


. Appellant’s claim that the District Court 
should have included the Commission’s docket 
sheets in the record on appeal is not material 
to any point presently in issue 


Conclusion 
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Pusuic Service Commission oF THE District or CoLUMBIA 
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Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE, THE CHESAPEAKE AND 
POTOMAC TELEPHONE COMPANY 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment entered by the Dis- 
trict Court in Civil Actions Nos. 909-65 and 2916-65 on 
June 5, 1967, affirming Orders Nos. 4887, 4899 and 4976 
issued by the Public Service Commission of the District of 
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Columbia, an appellee herein (and hereafter referred to 
as the ‘‘Commission’’). 


Collectively, the Commission’s orders had authorized 
The Chesapeake and Potomac Telephone Company, also 
an appellee herein (and hereafter referred to as the ‘‘Tele- 
phone Company”’’) to increase, effective August 7, 1965, 
certain of its rates for telephone service furnished within 
the District of Columbia. 


The appellant in this case, the Telephone Users Asso- 
ciation, Inc., was one of several intervenors in the pro- 
ceedings before the Commission.’ Other intervenors in- 
cluded the General Services Administration (‘‘GSA’’) 
which represented the consumer interests of the Executive 
agencies of the Federal Government; the Federation of 
Citizens Associations; Walter H. Mayo, Esquire and Gordon 
M. Shaw, Esquire, who appeared pro se as telephone users; 
and Mr. Curtis, counsel for appellant, who also appeared 
pro se as an individual. Of these intervenors, only Mr. 
Curtis and his Association appealed the Commission’s 
decision to the District Court. Only the Association is 
an appellant here. 


I. The Proceedings Before the Public Service Commission 


On September 27, 1963, the Telephone Company filed an 
application with the Commission to increase intrastate 
telephone rates.2 In its application, the Telephone Com- 
pany stated that since its last general rate increase in 
1954, its wage and operating costs, as well as the cost 


1 Appellant’s only member identified in the record is its counsel, Arthur S. 
Curtis. (See Dist. Ct. Tr. 4-7, 270-272). 


2The Telephone Company provides both intrastate and interstate telephone 
service in the District of Columbia. (Order No. 4887, pp. 4-5). The rates 
and charges for interstate service are subject to the jurisdiction of the 
Federal Communications Commission. 47 U.S.C. § 201 et seq. The rates and 
charges for intrastate service, on the other hand, are subject to the jurisdiction 
of the Public Service Commission of the District of Columbia. 43 D.C. Code 
§ 101 et seq. 
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of obtaining capital financing, had risen; that, under exist- 
ing telephone rates, growth in revenues could not keep 
pace with the growth in the cost of providing service; and 
that consequently the Company’s rate of return on intra- 
state operations had steadily declined since 1960 and would 
continue to do so, reaching the 5% range in 1964 if rate 
relief were not granted.* (Application for Authority to 
Increase Rates, pp. 2-7). 


The Telephone Company asked the Commission to ap- 
prove rate changes which would have produced over $1014 
million in additional annual revenues and which would 
have yielded a return of 8% on intrastate investment. 
(Application, supra, pp. 7-8). The Commission, however, 
declined to authorize the requested increases. Instead, 
the Commission authorized only such rate changes as were 
sufficient to produce an annual revenue increase of 
$2,346,900 and a return on intrastate investment of 6.25%. 
(Order No. 4899, p. 1).* 


The Commission’s inquiry into the rate increase appli- 
cation was thorough and exhaustive. The Commission itself 
said: ‘‘This probably has been the most extensive rate 


3The Telephone Company did, in fact, earn in the 5% range both in 
1963 and 1964, while the Commission deliberated on the application for 
rate relief. (Order No. 4899, p. 1; Order No. 4887, pp. 18 and 24). These 
earnings were significantly below the level of fairness according to all of 
the experts who testified on rate of return in this case, including the experts 
sponsored by the consumers and the Commission staff. (Order No. 4887, 
pp. 33 and 36). 


4An authorized return of 6.25% had been urged by intervenor GSA in 
its capacity as a consumer of telephone service. (Order No. 4887, p. 33). The 
rate of return expert presented by the Commission staff testified that, in 
his opinion, 6.25% represented the minimum fair return to the Company. 
(Order No. 4887, p. 36). 


The Telephone Company’s actual return from the rate increases authorized, 
moreover, would in fact be less than 6.25% because, in the course of estab- 
lishing rates, the Commission disallowed approximately $500,000 in operating 
expenses actually incurred, and several million dollars in investment in tele- 
phone plant from the Telephone Company’s rate base. (See, ¢.g., Order No. 
4887, pp. 7-8, 14, 19 and 23-25; Order No. 4939). 
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case ever conducted by this Commission’’. (Order No. 
4887, p. 1). The record contains more than 100 exhibits 
and over 5,000 pages of testimony. Twenty-two witnesses 
appeared. There were 41 days of hearings. The Com- 
mission presided over several oral arguments and received 
voluminous briefs and many memoranda of law from 
the parties. 


The hearings before the Commission were divided into 
two phases. In Phase One, the Commission, using the 
year 1964 as the test period, made findings defining, for 
ratemaking purposes, the Telephone Company’s allowable 
expenses, rate base, revenues, and fair rate of return. 
These findings were then used as elements of a calculation 
wherein the amount of additional revenue which would 
be required to achieve the fair rate of return was es- 
tablished. (Order No. 4887, p. 41). 


In this phase of the proceeding, the Commission received 
evidence of the earnings of other local utilities and also 
proof relating to the rate of return which was necessary 
to enable the American Telephone and Telegraph Com- 
pany, the Telephone Company’s parent and sole owner, to 
attract capital. The evidence on the issue of rate of return 
included facts demonstrating the financial history of both 
the Telephone Company and A-T. & T.; statistics showing 
the growth and stability of the Telephone Company and 
of the Bell System as a whole; stock prices, growth rates, 
earnings and dividend yields of regulated and unregulated 
companies; data establishing the returns on equity earned 
by electric companies, pipeline companies, airlines and in- 
dustrial enterprises; evidence of the prime interest rate 
on bank loans, the Federal Reserve discount rate, and 
yields on bonds; and expert opinions on the current and 
future cost of money. (See, e.g., Telephone Co. Exhs. 11, 
13, 14, 15, 16, 20, 20A, 20B, 20C, 21, 23, 24, 24A, 25, 26, 27; 
GSA Exhs. 1 and 2; Comm’n Staff Exh. 1). 
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Six expert witnesses, three of whom appeared on behalf 
of the Commission staff and GSA, testified on the issue 
of rate of return. Their direct testimony and cross-exam- 
ination cover approximately 1,000 pages of transcript. 


The Commission’s findings and conclusions in Phase 
One of the proceeding were set forth in detail in its Order 
No. 4887 dated December 22, 1964. This order, and a 
subsequent order, Order No. 4899, which corrected a mathe- 
matical error in the Commission’s initial decision, directed 
the Telephone Company to submit proposed schedules of 
rates designed to produce $2,346,900 in additional gross 
revenues. 


Phase Two of the proceeding was devoted to a con- 
sideration of these specific rate proposals. The proposed 
rate changes related to well over 100 separate items of 
service and involved new charges for such diverse offerings 
as flat-rate residence telephones, various types of switch- 
boards, mobile telephone service, private line teletype- 
writer service, button telephone equipment, extension tele- 
phones, semi-public service and PBX trunks and message- 
rate business lines. (Telephone Company Exh. No. II-1). 


Seven days of evidentiary hearings were held on these 
rate proposals and an additional day was devoted to oral 
argument. (Tr. 4407-5103). The parties were given full 
opportunity at this time to bring forth on the record any 
matter relevant to the proposed rates. Facts, such as the 
number of units of telephone equipment in service in each 
category for which rate increases had been proposed, were 
patiently explored> (Tr. 4502-4504, 4527-4528). Matters 
of policy were ventilated and argued. 

In the course of the hearings, the appellant urged certain 


rate suggestions of its own, to-wit: that business calling 
at flat rates be permitted (Tr. 4529-4532, 4768-4770) ; and 


5 Appellant, indeed, was supplied with a detailed breakdown of such data. 
(Tr. 4528-4529, 4576). 


6 


that, in the alternative, individual call-metering devices be 
placed on the premises of every subscriber with a message- 
rate telephone. (Tr. 4524, 4527, 4653). Appellant also 
suggested that the increase in revenue authorized by the 
Commission be secured by charging an additional 27¢ per 
month for each telephone instrument in the District of 
Columbia (Tr. 5065, 5073-5074, 5082-5084, 5087), thus leav- 
ing untouched the rates for other telephone equipment 
and other special telephone services used by many sub- 
scribers, particularly business subscribers. 


On April 19, 1965, the Commission issued a decision 
captioned ‘‘Memorandum Re Phase T1’’. This memoran- 
dum opinion commented on the absence of cost studies 
designed to relate specific rates to the cost of providing 
specific services. The Commission stated its view that 
such cost studies were desirable for use as a guide in 
establishing rates. The Commission noted, however, that 
such cost studies would require considerable time to com- 
plete and to wait for the conclusion of such studies 
before authorizing rate relief ‘‘would not be proper in 
view of the continuing need of the company for adequate 
earnings and the amount of revenue increase authorized’’. 
The Commission, moreover, compared the proposed dis- 
tribution of rate increases between residential and business 
customers with the pattern of existing billing and found 
that the proposed rates were not unreasonable. 


The Commission did, however, reject three specific rate 
proposals, all of which involved departures from the pat- 
tern of existing rates. Thus, the Commission rejected the 
proposal to eliminate two-party residence service; the 
proposal to eliminate extra charges on calls to the out- 
lying Washington suburbs; and the proposal to charge a 
single installation fee to residential users regardless of 
the number of telephones installed. The Memorandum Re 
Phase IL concluded with a request that the Telephone 
Company submit for approval revisions to its rate sched- 
ules “‘not inconsistent’? with the views the Commission 
had expressed. 


= 
‘ 


On July 26, 1964, the Telephone Company, in conformity 
with the Commission’s direction, filed final rates. (Order 
No. 4976, p. 1).° 


Consistent with its practice throughout these proceedings 
the Commission informally notified the intervenors in this 
case of the Telephone Company’s filing and invited them 
to be present on July 28, 1965, when the Commission would 
consider the final rate revisions in conference.” Counsel for 
the Commission, during the Phase Two hearings, had sug- 
gested that a conference be used for the purpose of settling 
the final rates. (Tr. 5101-5102). At that time, none of 
the parties present, including appellant’s counsel, objected 
to this proposed procedure. 


Counsel for GSA, counsel for the Commission, coun- 
sel for the Telephone Company and Gordon M. Shaw, 
Esquire, a residential telephone user who had appeared in 
the proceedings pro se, were present at the informal con- 
ference on July 28, 1965. (Order No. 4976, p. 1). Counsel 


for appellant was not present and now asserts that he did 


6 Since the proposal to eliminate the extra charges on calls to the suburbs, 
which the Commission had rejected, would have involved a net revenue loss 
of approximately $495,000 annually (Telephone Company Exh. II-2), it was 
possible for the Telephone Company to reduce the formerly proposed basic 
rates for residence service by 5¢ a month and for business service by 15¢ 
a month, (Order No. 4976, p. 1). 


7On July 26, 1965, the Commission sent a letter to the parties, including 
appellant, notifying them that a conference would be held on July 28. The 
Commission also attempted to reach the parties, including the appellant, by 
telephone (Dist. Ct. Tr. 347), a practice which the Commission had previously 
described as ‘‘normal procedure in this case’’, (Tr. 4096). The Chairman 
also noted on that occasion that ‘‘. . . there has been no insistence upon 
written notice of scheduled sessions ....’’ (Tr. 4096). Mr. Curtis, who 
was present, did not contend otherwise. 

Moreover, the Commission had, in the past, called a similar conference on 
short, informal notice to the parties. (Tr. 4476-4477). The purpose of this 
prior meeting was to clarify the meaning of Commission Orders Nos. 4887 
and 4899 to the extent these orders prescribed the date for determining the 
number of units of telephone equipment in service against which the revenue 
increase effect of any proposed rate changes would be gauged. (See generally 
Tr. 4407-4473). 
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not receive notice of the conference until the day after 
it occurred. (Dist. Ct. Tr. 54). 


Order No. 4976, the Commission’s final order in this 
proceeding, was issued on August 2, 1965. It approved the 
revised schedule of charges filed by the Telephone Com- 
pany and authorized the new rates to be billed effective 
August 7, 1965. The order pointed out that during the 
informal conference on July 28, 1965, no objection was 
made that the revised rates filed by the Telephone Com- 
pany did not comply with the Commission’s mandate as 
set forth in its Memorandum Re Phase II. (Order No. 
4976, p. 1). To this very day, appellant has never made 
such an objection although he had an opportunity to do 
so in his motion for reconsideration which was filed with 
the Commission on August 31, 1965. 


II. The Proceedings in the Court Below 


On April 16, 1965, the appellant filed an appeal in Dis- 
trict Court attacking the Commission’s findings and con- 
clusions in Phase One of the proceedings as set forth in 
Orders Nos. 4887 and 4899. (Civil Action No. 909-65).* 


On November 22, 1965, after the Commission had issued 
its fmal order in Phase Two of the proceeding, the ap- 
pellant filed a second appeal (Civil Action No. 2916-65) 
which attacked both that order and the earlier orders 
issued by the Commission. The complaints in the two 
appeals were substantially identical and the cases were 
consolidated. 


While the cases were pending in the District Court, the 
appellant filed motions on at least three separate occasions 
asking that the Telephone Company be required to pay 
into the registry of the Court amounts representing the 
increased rates which it was collecting pursuant to the 


8A motion by the Telephone Company and the Public Service Commission 
to dismiss this appeal on the ground that the controversy would not be ripe 
for judicial review until specific rate increases were approved in Phase Two 
of the proceedings was denied by the District Court on September 15, 1965. 
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Commission’s orders. Appellant also filed various motions 
requesting the Commission’s orders be suspended pending 
appeal. In each instance, the motion was denied. 


The oral argument before the District Court on the merits 
of the Commission’s orders extended over four days, the 
major portion of the time being consumed by appellant’s 
counsel in arguing more than forty allegations of error. 
The Court below took the case under consideration on 
February 2, 1967 and on June 5, 1967 issued an order dis- 
missing both suits. In a memorandum opinion accompany- 
ing its order, the District Court found that: 

‘¢* * * The Commission did not err as a matter of 
law in any of the areas alleged and * * * its findings 
are not unreasonable, arbitrary, or capricious.”’ 


Telephone Users Ass’n, Inc. v. Public Service Commission, 
271 F.Supp. 393, 394 (D. D.C. 1967). 


On appeal to this Court, the forty or more points argued 
in the District Court have been reduced by appellant to 


six allegations of error. 


STATUTES INVOLVED 
43 D.C. Code §704 provides in part: 


Any public utility or any other person or corpora- 
tion affected by any final order or decision of the 
commission may, within thirty days after the publi- 
cation thereof, file with the commission an application 
in writing requesting a reconsideration of the matters 
involved, and stating specifically the errors claimed 
as grounds for such reconsideration. No public utility 
or other person or corporation shall in any court 
urge or rely on any ground not so set forth in said 
application. 


43 D.C. Code § 706 provides: 


Appeal limited to questions of law. 


In the determination of any appeal from an order 
or decision of the Commission the review by the court 
shall be limited to questions of law, including con- 
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stitutional questions; and the findings of fact by the 
Commission shall be conclusive unless it shall appear 
that such findings of the Commission are unreasonable, 
arbitrary, or capricious. 

43 D.C. Code § 707 provides: 


> 


Orders to remain in force pending appeal—Suspension 
of orders. 


All orders and decisions of the Commission shall 
remain in full effect * * * unless and until they are 
suspended, superseded, or rescinded by the Commis- 
sion or are vacated by lawful order of the United 
States District Court for the District of Columbia: 
Provided, That if in any petition made to the said 
court appealing from an order or decision of the 
Commission it be alleged that substantial and irrepara- 
ble property loss would be occasioned to the petitioner 
by the operation of the said order pending the deter- 
mination of the said appeal, the court shall set a 
time and place for hearing upon the said allegation 
after not less than three days’ notice to the Com- 
mission (during which period the execution of the 
order or decision shall be stayed), and the said court 
may then, upon a clear showing of the irreparable 
and substantial property loss as alleged, suspend the 
effective date of the said order. No such suspension 
shall be for a greater period than sixty days without 
further order after notice or hearing by the court. In 
the event of the issuance of an order suspending the 
operation of any order of the Commission, the court 
may include therein such provision as it deems advisa- 
ble for the preservation of records or accounts and 
the impounding or otherwise securing of moneys neces- 
sary to give effect to the order of the Commission in 
the event the said order is sustained. 


SUMMARY OF ARGUMENT 


1. Appellant was permitted full participation in an ex- 
tensive evidentiary hearing conducted in Phase Two of 
this proceeding which dealt with all aspects of the Tele- 
phone Company’s proposals for various rate changes. 
Thereafter, when the Commission rendered its decision 
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rejecting three of the rate changes proposed and directing 
the Telephone Company to file final rates in accordance 
with the Commission’s opinion, no further hearings were 
required. The question whether the final rates were con- 
sistent with the Commission’s expressed views was an 
issue which the Commission could resolve without formal 
hearings. 


Appellant was not deprived of any rights by reason 
of his absence from the informal conference later convened 
by the Commission. The Commission made good-faith 
efforts to secure appellant’s presence at this conference 
using the same methods of notice which had been generally 
employed throughout. these proceedings. The informal 
conference had been called for the purpose of ascertaining 
whether the final rates filed by the Telephone Company 
complied with the Commission’s prior order. Appel- 
lant still had the opportunity, in his motion for recon- 
sideration, to object that the final rates did not comply 
but he failed to do so and he does not do so now. 


2. The Commission’s conclusions on the issue of rate of 
return were supported by substantial evidence, including 
evidence of the earnings of other local utilities. The Com- 
mission’s primary reliance on evidence relating to the cost 
of raising capital of the American Telephone and Telegraph 
Company was a rational approach, well within the Com- 
mission’s discretion, since the American Company is the 
parent and sole owner of the appellee, and the investing 
public supplies the appellee Telephone Company with equity 
capital exclusively through the purchase of stock issued by 
the American Company. Every one of the expert rate of 
return witnesses who testified in this case, including wit- 
nesses for the consumers and the Commission staff, ad- 
vocated primary reliance on financial statistics derived 
from the American Company’s stock and securities. A 
similar approach has been used in the past by this Com- 
mission in ratemaking proceedings involving the Telephone 
Company; it has also been used by nearly every other state 


commission in the United States where rates of other sub- 
sidiaries of the American Company have been at issue. 


3. Appellant’s contention that the Telephone Company’s 
earnings since 1954 in excess of 6.25%, the rate of return 
then found appropriate in a formal ratemaking proceeding, 
are ‘‘unlawful’’ and must be refunded, amounted to a de- 
mand that the Commission redetermine rates, retroactively, 
for telephone service rendered to the public for more than a 
decade. This Court has held that the Commission has no 
such retroactive ratemaking authority pursuant to the D.C. 
Public Service Law. There is, moreover, no legal support 
in any jurisdiction for appellant’s theory that earnings 
above the last authorized rate of return are unlawful. In- 
deed, abundant authority rejects this proposition. Con- 
siderations of regulatory policy also militate against re- 
quiring the extraordinary refunds demanded by appellant. 


4, Appellant is not, as it claims, entitled by reason of 
43 D.C. Code § 707 to have a fund created out of the Tele- 
phone Company’s revenues against which appellant’s coun- 
sel may claim ‘‘attorney’s fees”’. Section 707 describes 
the applicable standards for obtaining an interlocutory stay 
of Commission’s orders pending judicial review. The stat- 
ute also states that, prior to a full hearing on a motion 
for a stay, the Commission’s orders ‘<shall be stayed’’. 
Appellant, however, failed to take timely steps to invoke 
this statute. Appellant never sought a prehearing stay 
from any District Court judge. Appellant’s motion, more- 
over, failed to meet the standards for a prehearing stay as 
set forth in § 707. The statute, furthermore, provides only 
for a stay, not for the retroactive creation of a fund; ap- 
pellant does not and cannot cite any reason why he should 
now be entitled to the creation of such a fund through the 
exercise of this Court’s equitable powers. It is well settled, 
in any event, that the grant or denial of interlocutory relief 
is merged in the ultimate decision on the merits and is not 
separately preserved for appellate review. 
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ARGUMENT 
L 


THE COMMISSION ACCORDED APPELLANT A FULL 
AND FAIR HEARING 

The appellant argues that because it was not present at 
the informal conference held by the Commission on July 
28, 1965, it was deprived of a fair hearing and denied due 
process of law. Thus, appellant reasons, the Commission’s 
final order in this case, issued August 2, 1965, was invalid. 
(Appellant’s Brief, pp. 15-22). There is, however, no merit 
to this argument. 


After the Commission established the Telephone Com- 
pany’s overall revenue requirements in Phase One of these 
proceedings, the Telephone Company proposed more than 
one hundred individual rate changes designed to secure the 
revenue increase authorized by the Commission. The Com- 
mission, in Phase Two, conducted an extensive evidentiary 
hearing on those rate proposals during which appellant 


was given a full opportunity to litigate all relevant issues 
of fact. After this hearing, the Commission rendered its 
decision in a memorandum opinion entitled ‘“Memorandum 
Re Phase II’’, The Commission rejected only three of the 
numerous proposed rates and invited the Telephone Com- 
pany to submit a final schedule conforming to the Commis- 
sion’s expressed views. 


After the Telephone Company submitted such a sched- 
ule, the Commission, as prearranged at the public hearing, 
held an informal conference for the purpose of determining 
whether the final rate schedule conformed to the Com- 
mission’s prior decision. This conference was not, as ap- 
pellant claims, required by due process to be a formal 
evidentiary hearing on the record; nor was the Commis- 
sion required by its rules to serve appellant by registered 
mail with ten days’ prior written notice of this conference. 


The question of whether the final rate schedule con- 
formed to the Commission’s prior opinion was one which 
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the Commission could lawfully resolve without holding ad- 
ditional hearings. Mississippi River Fuel Corp. v. FPC, 
108 US. App. D.C. 284, 292, 281 F.2d 919, 927 (1960) ; 
Florida Economic Advisory Council v. FPC, 102 U.S. App. 
D.C. 152, 157-158, 251 F.2d 643, 648-649 (1957) ; Railway 
Express Agency v. CAB, 120 U.S. App. D.C. 228, 233, 345 
F.2d 445, 450 (1965). The evidentiary hearing conducted 
by the Commission before it issued its memorandum opin- 
ion had already provided appellant with a full opportunity 
to litigate all issues of fact relevant to the question of how 
the Telephone Company would secure the authorized reve- 
nue increase. Even with the benefit of hindsight, appellant 
does not claim that there were any specific, material, unre- 
solved issues which would have warranted the holding of 
further hearings. 


The Commission, indeed, could have itself formulated and 
issued a final schedule of telephone rates incident to the 
publication of its decision in the ‘¢Memorandum Re Phase 
Tl”, Interstate Power Co. v. FPC, 236 F.2d 372, 384-386 
(8th Cir. 1956). Instead, however, the Commission directed 
the Telephone Company to submit a proposed final schedule, 
much the same as courts, following decision, routinely re- 
quire litigants to submit proposed orders. See, e.g., Willa- 
point Oysters, Inc. v. Ewing, 174 F.2d 676, 694 (9th Cir. 
1949), cert. denied, 338 U.S. $60 (1949). By electing this 
course, the Commission did not assume any legal obligation 
to hold further hearings or to take additional testimony.” 


Thus, when the Commission called the informal con- 
ference in an effort to provide all parties with an addi- 


9 Since no testimony was to be heard at the conference of July 28, the 
Commission was not, as appellant claims, required by 43 D.C. Code § 421 to 
make a verbatim stenographic record of the meeting. 

The Commission’s published account of the meeting in Order No. 4976 
constituted a ‘‘full and complete’? report within the meaning of 43 D.C. 
Code § 421 although, at this point in the case, there was no requirement for 
such a report: the Commission already had issued its decision in the Phase 
Two proceeding; whatever discussion occurred at the informal conference 
was not a part of the ‘‘record’’. 
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tional opportunity, above and beyond the opportunity 
normally afforded by means of a petition for reconsidera- 
tion, to object that the proposed rate schedule did not 
conform to the Commission’s prior decision, it was not re- 
quired, and did not in fact conduct, a ‘‘formal hearing’’. 
Since the conference of July 28 was not a ‘‘formal hear- 
ing’’, the Commission’s Rules requiring, for such hearings, 
ten days’ prior written notice served by registered mail, 
did not apply.’° 


The Commission attempted in good faith, both by tele- 
phone and mail, to secure the presence of all parties at 
this conference. Mr. Curtis’ unavailability, moreover, did 
not deprive the Commission of an opportunity to hear the 
views of interested telephone users, since intervenors repre- 
senting both residential and business users were present at 
the conference. 


If appellant believed that the schedule did not conform 
to the Commission’s opinion, he had ample opportunity to 


raise his objection in a motion for reconsideration at the 
end of the case." 43 D.C. Code § 704. Appellant, in fact, 
filed such a motion on August 31, 1965. Nowhere in this 
motion was there even a suggestion that the new rate 
schedule was inconsistent with the Commission’s memo- 
randum opinion. 


As Judge Learned Hand said in Fay v. Douds, 172 F.2d 
720, 725 (2d Cir. 1949), ‘‘[T]he Constitution protects pro- 


10 See Rules 12.3 and 8,.1-8.3. RULES oF PRACTICE BEFORE THE PUBLIC 
SERVICE COMMISSION, 

The parties to this proceeding had, in any event, already acquiesced in the 
informal methods of notice generally employed by the Commission throughout 
these proceedings. 


11 Appellant might have also had the privilege of presenting his position 
on this point orally to the Commission had he seasonably raised a proper 
objection in his motion for reconsideration and requested an opportunity to 
argue that motion orally. The appellant, however, elected to preserve for 
appeal his technical point regarding his alleged lack of notice rather than 
make a bona fide effort to be actually heard. 
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cedural regularity, not as an end in itself, but as a means 
of defending substantive interests’. However, appellant 
does not even claim on this appeal that the final rates ap- 
proved by the Commission were unfair or discriminatory, 
or that these rates suffered from any substantive deficiency 
of any nature. In short, appellant has not shown and can- 
not show any prejudice by virtue of the Commission’s pro- 
cedures in settling the final rate schedule. 


Where, as here, no ‘‘detriment or disadvantage’’ can be 
‘claimed to have ensued from the [Commission’s] pro- 
cedure, the matter is not one calling for the reversal of 
the order’’. NLRB v. Mackay Radio & Telegraph Co., 304 
U.S. 333, 351 (1938). See also Sun Oil Co. v. FPC, 256 
F.2d 233, 239 (Sth Cir. 1958) and NLRB v. Monsanto 
Chemical Co., 205 F.2d 763, 764 (8th Cir. 1953). 


IL 


THE COMMISSION’S RATE OF RETURN DETERMINATION WAS 
SUPPORTED BY SUBSTANTIAL EVIDENCE, INCLUDING 
EVIDENCE OF THE EARNINGS OF OTHER LOCAL 
UTILITIES. 

At the close of the Telephone Company’s presentation of 
its case-in-chief before the Commission, the appellant filed 
several pleadings demanding that the Telephone Com- 
pany’s application to increase rates be dismissed. The 
appellant contended that the rate of return evidence had 
been fatally deficient. According to appellant, the Tele- 
phone Company had been required and had failed to submit 
in evidence statistics describing the earnings of other local 
utilities, such as Pepco and The Washington Gas Light 
Company. 


Such data, however, was submitted in evidence, partly at 
the instance of the Telephone Company, and partly at the 
instance of the Commission staff. A great deal of ma- 
terial detailing the earnings of Pepco and The Washington 
Gas Light Company was presented by Dr. Thatcher, the 
witness for the Commission staff (Commission Staff Exh. 
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No. 1, Schedule 2; Tr. 2206, 2234-2236, 2280-2282); addi- 
tional data was supplied by the Telephone Company in its 
presentation on rebuttal. (Telephone Company Exh. No. 
47)? 


In its order setting forth its conclusions as to the proper 
rate of return for the Telephone Company, the Commis- 
sion specifically referred to Dr. Thatcher’s testimony re- 
garding the earnings of these local utilities. (Order No. 
4887, at pp. 35-36). The Commission also pointed out that, 
although it disagreed with Dr. Thatcher’s mathematical, 
formula-based approach to the issue of rate of return, ‘‘... 
much of the data presented by him has merit and will be 
given consideration in our final determination’’. (Order 
No. 4887. at p. 36). 


Contrary to appellant’s belief, however, earnings com- 
parisons with other local utilities were not a necessary ele- 
ment of proof in this case. 


Many years ago, appellant’s argument might have had 
some substance: see, ¢.g., Willcox v. Consolidated Gas Co., 
212 U.S. 19 (1909) [which referred to returns earned in the 
same ‘‘locality’’], and Bluefield Water Works & Improve- 
ment Co. v. Pub. Serv. Comm’n, 262 U.S. 679 (1923) [which 
referred to returns in ‘‘the same general part of the coun- 


try’’]. 


For decades, however, the courts have recognized that 
under modern conditions, investment opportunities are na- 
tional, and not merely local or regional in scope and that 


12 It is true that this evidence was not submitted as part of the Telephone 
Company’s case-in-chief, Even in a private lawsuit, however, appellant, by 
proceeding to introduce evidence, would have waived any right it may have had 
to insist on its motion to dismiss, Dindo v. Grand Union Co., 331 F. 2d 138, 
140-141 (2d Cir. 1964). It has been observed, moreover, that in ratemaking 
proceedings ‘‘. . . the legal mechanism of the motion to dismiss is of dubious 
value....’’ Hill v. FPC, 335 F. 2d 355, 364 (5th Cir. 1964). The public in- 
terest is always involved in such proceedings and the Commission has an 
affirmative duty to see that the record is complete and all relevant facts are 
before it prior to reaching a decision. Isbrandtsen v. United States, 96 F. 
Supp. 883, 892 (S.D.N.Y. 1951), aff’d, 342 U.S. 950 (1952). 
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the relevant economic criteria for determining cost of cap- 
ital are the cost of raising capital on the national money 
markets and the range of alternate investment oppor- 
tunities available generally throughout the economy. See, 
e.g., Southern Bell Tel. & Tel. Co. v. Pub. Serv. Comm’n, 
239 La. 175, 224, 118 So. 2d 372, 390, 32 PUR 3d 1, 21 
(1960); see also, Leventhal, Vitality of the Comparable 
Earnings Standard for Regulation of Utilities in a Growth 
Economy, 74 Yale Law Journal 989, 998 (1965). 


The landmark Hope case, decided in 1944, not only made 
no reference whatever to the need for studies of local or 
regional earnings, but actually approved the use of the 
very type of national economic data presented before the 
D.C. Commission. FPC v. Hope Natural Gas Co., 320 US. 
591, 604 (1944). 

In determining an appropriate rate of return for Hope, 


the Federal Power Commission did not rely on the earn- 
ings of other, local West Virginia utilities but, on the con- 


trary, referred to a vast array of data bearing on the 
natural gas industry, related businesses, and general eco- 
nomic conditions—in short, data similar to the evidence 
presented by the Telephone Company in the present case. 
Cleveland and Akron v. Hope Natural Gas Co., 44 PUR 
(NS) 1, 32-33 (F.P.C. 1942).™ 


The Federal Power Commission also considered evidence 
relating to financing activity by Standard Oil, Hope’s 


13 The Hope Natural Gas Company was a wholly owned subsidiary of 
Standard Oil, just as the Telephone Company is a wholly owned subsidiary 
of A.T.&T.; and Hope operated solely within the State of West Virginia, 
just as the Telephone Company operates solely within the District of Columbia. 
320 U.S. at 594. 


14 Washington Gas Light Co. v. Baker, 88 U.S. App. D.C. 115, 188 F. 2d 
11 (1950), cert. denied, 340 U.S. 952 (1951), did not, as appellant would seem 
to suggest, override the Supreme Court and establish new requirements re- 
garding the need for evidence of earnings of other local utilities. This 
Court reversed the D. C. Commission in the Baker case because the issue of 
rate of return had not been explored at all during the rate inquiry. 188 
F. 24 at 17. There was, consequently, no rate of return evidence of any kind 
in the record. 
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parent, to be relevant to the rate of return determination. 
44 PUR (NS) at 32. This fact, of course, reflects on appel- 
lant’s argument that the D.C. Commission could not, as a 
matter of law, consider the cost of debt and the cost of 
equity capital to the A. T. & T. Company, the Telephone 
Company’s parent, in determining a rate of return for the 
Telephone Company. 


In referring to issues of A. T. & T. stock and securities, 
the Commission did not, as appellant contends, adopt an un- 
precedented approach. Nearly every state commission in 
the United States has considered A. T. & T.’s capital costs 
in rate cases involving local Bell System operating com- 
panies and similar cost of capital evidence has been 


15 See, e.g., Re Southern Bell Tel. g Tel. Co., 92 PUR (NS) 97, 116 (Ala. 
Pub. Serv. Comm’n 1952); Be Southwestern Bell Tel. Co.. 2 PUR 3d 1, 9 
and 11 (Ark. Pub. Serv. Comm’n 1953); Re Southern Bell Tel. g Tel. Co., 
66 PUR 3d 1 (Fla Pub. Serv. Comm’n) as modified on reconsideration, 
66 PUR 3d 364 (Fla. Pub. Serv. Comm’n 1966); Re Southern Bell Tel. & Tel. 
Co., 75 PUR (NS) 221, 230 (Ga. Pub. Serv. Comm’n 1948); Re Illinois Bell 
Tel. Co., 92 PUR (NS) 164, 197 (Ill. Commerce Comm’n 1951); Re South- 
western Bell Tel. Co., 93 PUR (NS) 161, 172 (Kan. Corp. Comm’n 1952); 
Re Southern Bell Tel. & Tel. Co., 6 PUR 3d 18, 23-24 (Ky. Pub. Serv. 
Comm’n 1954); Re New England Tel. § Tel. Co., 23 PUR 3d 510, 520 (Me. 
Pub. Util. Comm’n 1958); Re New England Tel. § Tel. Co., 22 PUR 3d 470. 
478 (Mass. Dept of Pub. Util. 1958); Re Michigan Bell Tel Co., 20 PUR 3d 
397 (Mich. Pub. Serv. Comm’n 1957); Re Mountain States Tel. § Tel. Co., 
31 PUR 3d 417, 440 (Mont. Pub. Serv. Comm’n 1960); Re New Jersey Bell 
Tel. Co., 91 PUR (NS) 161, 189 et sey. (N.J. Bd. of Pub. Util. Comm’rs 1951) ; 
Re New York Tel. Co., 91 PUR (NS) 231, 262-263 (N.Y. Pub. Serv. Comm’n 
1951) ; Re Northwestern Bell Tel. Co., 24 PUR 3d 62, 70-72 (N.D. Pub. Serv. 
Comm’n 1958); Re New England Tel. g- Tel. Co., 21 PUR 3d 178, 189 (R.I. 
Pub. Util. Adm’r 1957); Pub. Util. Comm’n v. Bell Tel. Co. of Pa., 16 PUR 
3d 207, 240-242 (Pa. Pub. Util. Comm’n 1956); Be Northwestern Bell 
Tel. Co., 20 PUR 3d 385, 390-392 (S.D. Pub. Util. Comm’n 1957); Re 
Southern Bell Tel. §- Tel. Co., 84 PUR (NS) 65, 75-76 (Tenn, Pub. Serv. 
Comm’n 1950); Re Mountain States Tel. g Tel. Co., 23 PUR 3d 125, 139-140 
(Utah Pub. Serv, Comm’n 1958); Re Chesapcake g- Potomac Tel. Co. of Va., 
85 PUR (NS) 435, 489 (Va. Corp. Comm’n 1950), aff’d sub nom. Norfolk v. 
Chesapeake § Potomac Tel. Co. of Va., 192 Va. 292, 64 S.E. 2d 772, 787, 
89 PUR (NS) 33, 52 (1951); Re Chesapeake §- Potomac Tel. Co. of W. Va, 
89 PUR (NS) 250, 270 (W. Va. Pub. Serv. Comm’n 1951); Re Pacific Tel. 
§ Tel. Co., 100 PUR (NS) 309, 323-324 (Wash. Pub. Serv. Comm’n 1953) ; 
Re Wisconsin Tel. Co., 19 PUR 3d 354, 364-366 (Wise. Pub. Serv. Comm'n 
1957). 
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relied upon in the past by the D.C. Commission. Re Chesa- 
peake and Potomac Tel. Co., 6 PUR 3d 222, 230 (D.C. Pub. 
Util. Comm’n 1954) ; Re Chesapeake and Potomac Tel. Co., 
99 PUR (NS) 314, 327 (D.C. Pub. Util. Comm’n 1953). 
This approach was not a novel departure from prior prac- 
tice or established authority.” 


Nor is there anything to the argument that this approach 
is irrational. The method was logical, even necessary, in 
view of the fact that the investing public supplies the 
Telephone Company with equity capital exclusively through 
the purchase of A. T. & T. stock. (Tr. 2202; see also Tr. 
1907-1909). To determine investor reactions and expecta- 
tions with respect to an enterprise such as the Telephone 
Company, the Commission logically referred to the market 
statistics for A. T. & T. securities which, as one expert de- 
scribed it, illuminated ‘‘the most nearly comparable situa- 
tion”. (Tr. 767).7 


16 Appellant refers to Smith v. Illinois Bell Tel. Co., 282 U.S. 133 (1930), 
quoting the Supreme Court’s comment that the separate ‘‘identity of the 
Illinois Company’’ was not destroyed by the ownership of its stock by 
A.-T.&T.; and the further comment that the Illinois business was to be 
treated as a ‘‘segregated enterprise’’. 282 U.S. at pp. 144 and 151. 

The first comment was made in the course of rejecting the argument that 
A.T.&T. was the real party in interest in the case and Illinois Bell had no 
standing to attack the rate order issued against it. The second comment 
appeared in a section of the Court’s opinion dealing with the transactions 
of the Illinois Bell Company with its affiliate, Western Electric, and with 
its parent, A.T.&T. The Court ruled that while Illinois Bell was a segregated 
enterprise, these transactions did have a bearing on Illinois Bell’s claim of 
confiscation. 

Neither of these remarks related to the issue of rate of return nor to the 
type of evidence which would be suitable for determining a proper rate of 
return for Illinois Bell. 


17 This is not to say, however, that possible differences in risk, and 
hence of capital costs, between A-T.&T. and its subsidiaries (the Bell 
System) and the Telephone Company were not carefully explored. On the 
contrary, an exhaustive inquiry into evidence purporting to show such risk 
differentials was presented for the Commission’s consideration. (See, ¢.9-, 
GSA Exh. No. 1, Schedule 11, Sheets 1-6, and Schedules 12-15; Tr. 2079-2083, 
2106-2125, 2127; see also Order No. 4887, p. 34). Other expert testimony 
established, however, that while the risks of A.T.&T. and the Telephone 


[Footnote continued on next page-] 
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It is true that in determining the cost of debt capital the 
Commission could have referred to bonds issued by the 
Telephone Company, rather than to bonds issued by 
A. T. & T., in view of the fact that the Telephone Company 
has issued a limited number of debt securities directly to 
the public. However, A. T. & T.’s embedded cost of debt 
was 3.8%; the Telephone Company’s embedded cost of 
debt was substantially higher: 4.35%.18 (Tr. 280-281; Or- 
der No. 4887, pp. 26-27). Consequently, if any party was 
prejudiced by the Commission’s use of the A. T. & T.’s 
cost of debt figure, it was the Telephone Company and cer- 
tainly not the appellant or any other consumer. 


Nobody contends that the rate of return analysis adopted 
by the Commission in this case was the only conceivable 
method of determining an appropriate return for the Tele- 
phone Company. It was, however, a method which was 
rational, consistent with the testimony of all the economic 
experts, and amply supported by precedent. It was a 
method, in short, which the Commission was not precluded 
by law from employing. Under these circumstances, this 
Court’s inquiry comes to an end. 43 D.C. Code §§ 704-706 ; 
United States v. Pub. Util. Comm’n, 81 US. App. D.C. 237, 
240, 158 F.2d 533, 536 (1946), cert. denied, 331 U.S. 816 
(1947). 
EEE eee 


[Footnote 17 continued from preceding page.] 


Company are somewhat different in nature, they are substantially similar in 
overall magnitude. (Tr. 767-768). 

It is noteworthy that not even the cost-of-capital analyst for GSA, who 
had argued that the Telephone Company was a less risky investment than 
A.T.&T., was prepared to state that these alleged risk differentials rendered 
A.T.&T.’s capital costs invalid as a guide to establishing the Telephone 
Company’s proper rate of return. As a matter of fact, this witness joincd 
the other experts in advocating the use of A.T.&T. stock market data to de 
termine the Telephone Company’s cost of equity capital. (Order No. 4887, 
p- 26). 


18 The ‘‘embedded cost’? represents the actual interest charges for debt 
issues sold in the past. (Tr. 280). 
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Til. 


THE COMMISSION CORRECTLY REFUSED APPELLANT'S DE 
MAND THAT THE TELEPHONE COMPANY BE DEPRIVED 
OF ITS EARNINGS SINCE 1954 IN EXCESS OF A 6.25% 
RETURN ON INVESTMENT. 

In August, 1954, the Commission issued an order ap- 
proving increases in various specific rates for telephone 
service2® This order concluded a formal ratemaking pro- 
ceeding and was supported by detailed findings and con- 
clusions. See Re Chesapeake and Potomac Tel. Co.,6 PUR 
3d 222 (D.C. Pub. Util. Comm’n 1954). The 1954 order 
was never set aside on judicial review nor modified by the 
Commission; it therefore remained in full force and effect 
until it was superseded in 1965 by the Commission orders 
which are now before this Court. 


In the course of its findings, opinion and order in the 
1954 case, the Commission concluded, among other things, 
that 6.25% constituted a reasonable return on the Tele- 
phone Company’s net capital invested in intrastate opera- 


tions. The appellant argues that because the Commission 
found 6.25% to be a reasonable return in 1954, this neces- 
sarily implies that it was ‘unlawful’? for the Telephone 
Company to earn above 6.25% in any of the subsequent 
years. The appellant contends that the Commission com- 
mitted error in permitting the Telephone Company to 
retain such ‘“‘unlawful’’ gains and in refusing appellant’s 
demands for refunds of these past earnings.” 


19 Commission Order No. 4103 issued on August 10, 1954. 


20 The appellant, however, docs not claim that it was unlawful, or other- 
wise subject to readjustment, for the Telephone Company to earn less than 
6.25%, as it did in various years subsequent to 1954. For instance, in 1964, 
the Telephone Company earned 5.72% (Commission Order No. 4899) ; in 1963, 
it earned 5.87% (Commission Order No. 4887 [percent return derived from 
rate base and income data at pp. 18 and 24]). 

Appellant, moreover, overstates the magnitude of the Telephone Com- 
pany’s returns above 6.25% in various other years by reliance upon statistics 
which refer to total Company operations, é., combined intrastate and inter- 
state operations. (Appellant’s Exh. No. 2; Tr. 471-472). Since interstate 


{Footnote continued on next page.j 
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Appellant, in substance, demands that rates approved by 
a Commission order, which remained in effect for more than 
a decade, be retroactively nullified; that the Commission 
now determine what rates would have been lawful during 
that period; and that it award refunds to telephone sub- 
seribers for any amount by which the rates formerly ap- 
proved by the Commission exceeded the rates so retro- 
actively established. The Commission, however, has no 
statutory authority to take such action. 


The Public Service Law of the District of Columbia em- 
powers the Commission to fix just and reasonable rates 
prospectively, z.e., such rates as shall be just and reason- 
able. 43 D.C. Code §411. The law also provides that 
rates approved or prescribed by an order of the Commis- 
sion are the only lawful rates and they must be charged by 
the utility until superseded by other rates established in 
conformity with statutory procedures. 43 D.C. Code §§ 329, 
401. There is no provision in the Code which authorizes 
the Commission to redetermine rates retroactively. 


In United States v. Pub. Util. Comm’n, 81 U.S. App. 
D.C. 237, 158 F.2d 533 (1946), this Court held that, under 
these statutory provisions, once a Commission rate order 
has become final and conclusive, the rates it authorizes can- 
not be collaterally attacked as unlawful. 


In that case, GSA, representing the United States as a 
consumer, argued that an amount equal to earned surplus, 
which the utility was said to have accumulated through ex- 
cessive earnings in the past, should be excluded from the 
utility’s rate base. The Court, after commenting that it 
had not been directed to any legal authority in support of 
this proposition, but, on the contrary, was aware of a clear 


[Footnote 20 continued from preceding page.] 

earnings have traditionally ranged between 7% and 8% (See, ¢.g., PROGRESS 
REPoRT OF THE FEDERAL COMMUNICATIONS CoMMISSION, HEARINGS HELD BE- 
FORE THE SUBCOMMITTEE ON COMMUNICATIONS, COMMITTEE ON ComreRce, 
U.S. SENATE, at p. 106 (88TH ConG., 1sT SEss. 1963)), their addition to in- 
trastate earnings necessarily tends to produce figures above 6.25%. 
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line of authority which was inconsistent with it, rejected 
the proposed disallowance. The Court said (158 F.2d 533, 
at 537-588) : 


‘“<[T}he rates were fixed by an order of the Commis- 
sion. . .. The annual orders which fixed the rates be- 
came final and conclusive when no person affected 
thereby availed himself of the right to appeal. Con- 
sequently the rates so fixed became the legal rates for 
the periods during which they were to endure, and 
neither the United States nor any other party affected 
thereby can brand them as illegal. All the arguments 
of the government, being based on the mistaken idea 
that the orders made by the Commission in past years 
can be attacked now, must be rejected... .’? [Em- 
phasis supplied]. 


Similar sentiments were expressed not long ago by the Pub- 
lic Service Commission of Maryland which wrote: 


‘Fyrom all of the authority to which the Commission 
has been referred we are unable to find any that would 
authorize a regulatory body to direct a refund of any 
amounts of money collected under approved schedules 
or rates and charges, even though such rates and 
charges may produce revenues in an amount above that 
anticipated by the regulatory body at the time of the 
approval of the schedules. Conversely, the commission 
is without authority to establish increased rates for a 
utility to recover any revenue deficiency that may re- 
sult when previously approved rates produce less net 
operating income than was anticipated. Actually our 
experience has been that in most instances a utility has 
not, under commission fixed rates, realized the return 
which the commission had estimated would be pro- 
duced. We recognize that our observation with respect 
to recovery of revenue deficiencies by utilities has 
little application to the solution of the legal question 
here, but it seems appropriate to point out that any 
rule should work in both directions.’’? Re Chesapeake 
and Potomac Tel. Co. of Md., 32 PUR 3d 470, 475 (Md. 
Pub. Serv. Comm’n 1960). 
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The foregoing decisions are supported by a line of cases 
construing regulatory statutes which are comparable in 
significant respects to the D.C. Public Service Law. See 
Arizona Grocery Co. v. Atchison, T. & S.F. Ry., 284 US. 
370 (1932); FPC v. Hope Natural Gas Co., 320 U.S. 591, 
618 (1944) ; Pub. Util. Comm’n v. United Fuel Gas Co., 317 
U.S. 456, 464 (1943) ; Miami v. Fla. Pub. Serv. Comm’n, —— 
Fla. ——, 208 So. 2d 249, 259-260 (1968); Pacific Tel. & 
Tel. Vo. v. Pub. Util. Comm’n, 44 Cal. 1, 10-14, 401 P. 2d 353, 
362-366, 58 PUR 3d 229, 240-245 (1965). 

The decisions cited by appellant, on the other hand, are 
not apposite. Most of them merely illustrate the undis- 
puted proposition that a court, as an incident to its power 
of judicial review, may order the refund of rates collected 
while the proceeding for review is pending. See e.g., 
Lindhemmer v. Illinois Bell Tel. Co., 292 U.S. 151 (1984); 
Bebchick v. Pub. Util. Comm’n, 115 US. App. D.C. 216, 
318 F.2d 187 (1963); Capital Transit Co. v. Pub. Util. 
Comm’n, 93 U.S. App. D.C. 194, 213 F.2d 176 (1953) ; and 


Washington Gas Light Co. v. Baker, 88 U.S. App. D.C. 115, 
188 F.2d 11 (1950). Indeed, in Washington Gas Light Co. 
v. Baker, supra, this Court said (188 F.2d at p. 21): 


““We recognize that the legality of past rates may not 
be challenged, and that past excessive earnings belong 
to the Company just as past losses must be borne by 
it.”’ 


Appellant also cites the decision of Re Pacific Tel. & Tel. 
Co., 53 PUR 3d 513 (1964). In that case the Commission, 
having determined to reduce rates, issued an order making 
the reduction retroactive to the date when the ratemaking 
proceeding had been initiated. Ibid. at 602-603. Appellant 
neglects to inform the Court that this portion of the state 
commission’s order was reversed by the California Supreme 
Court on the ground that it was in excess of the agency’s 
statutory authority. Pacific Tel. & Tel. Co. v. Pub. Util. 
Comm’n, 44 Cal. 1, 10-14, 401 P. 2d 358, 362-366, 58 PUR 
3d 229, 240-245 (1965). In so doing, the California Supreme 
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Court specifically rejected an argument for refunds based 
on the same theory which appellant now advances. 958 
PUR 3d at 245. 


Appellant’s entire argument rests upon a confusion 
between the legal effect of a Commission order approving 
particular rates with the legal effect of a Commission find- 
ing regarding rate of return. 


A Commission order approving rates is the ultimate ex- 
ercise of the Commission’s authority to fix prices for 
utility service. As the D.C. Code establishes and the cases 
cited above hold, it is the particular rates approved by 
such an order that control the rights and obligations of 
both the utility and the consumers; these rates continue 
to define the mutual obligations of the parties until the 
order is either set aside by a court on judicial review or 
superseded by another valid order of the Commission which 
may substitute new rates for the future. 


A rate of return finding, in contrast, simply constitutes 
one element in a particular ratemaking formula which the 
agency may choose to use, but is not obliged to employ, in 
establishing rates. It is a finding of fact relating to the cost 
of attracting venture capital which incorporates such cur- 
rent economic data as the prevailing interest rate, the re- 
turns of other companies, and the health of the contem- 
porary economy as a whole. ‘‘But cost of capital is not a 
static concept and a cost once found does not necessarily 
bear any relationship to the cost which might be found at a 
later date.”? Re New England Tel. & Tel. Co., 7 PUR 3d 
572, 575 (Mass. Dep’t of Pub. Util. 1955). 


21 This Court has had occasion in the past to point out the transitory nature 
of rate of return findings: it has stated, for instance, that the D.C. Commis- 
sion cannot, without more, approve new rates for a utility in reliance on a 
rate of return finding adopted in a prior proceeding involving the same 
utility. Washington Gas Light Co. v. Baker, 88 U.S. App. D.C. 115, 121, 188 
F. 2d 11, 17 (1950). Also, this Court has taken pains to defend a Commis- 
sion, which authorized the same return for a utility as had been authorized 
by a predecessor Commission, as being involved in ‘‘a mathematical coin- 
cidence’’ rather than having ‘‘improperly relied on an earlier order’’. D.C. 
Transit System, Inc. v. Washington Metropolitan Area Transit Comm’n, 121 
US. App. D.C. 375, 399, 350 F. 2d 753, 777 (1965). 
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In the normal course of events, it is not unusual for 
rates to produce a return on investment that may be either 
higher or lower than the return which the agency last found 
appropriate in formal proceedings. The traditional rate- 
making method involves multiple findings of fact regarding 
a utility’s expenses, investment and anticipated revenues 
during a specified time period. All of these facts are sub- 
ject to change and, as a result, earnings will vary. 


In some circumstances, the utility’s level of earnings 
may provide a basis for the agency to exercise anew its 
authority to fix rates for the future after suitable hearings 
designed to inquire into the then current cost of capital 
and other relevant economic factors.” But the fact that 


22It is the function of the Commission to review the earnings of the 
utilities under its jurisdiction on a continuing basis. This function is facili- 
tated by provisions in the governing statute requiring the utilities to furnish 
the Commission with detailed accounting reports on a regular basis, 43 D.C. 
Code §$§ 309-316, 318. 

There is no reason to believe that the Commission failed to perform its 
public function in the years following 1954. The Commission, in its annual 
reports to Congress (cach of which included detailed statistics of every utility’s 
earnings), unequivocally stated that it had regularly performed its duties of 
maintaining ‘‘a continuing survey of the current capital and expense accounts 
of the utility companies, their operating results, depreciation practices and 
accounting procedures [and] their financial practices ....’’ See, ¢.g., Forry- 
SIxTH ANNUAL REporT OF THE PUBLIC UTILITIES COMMISSION OF THE DISTRICT 
or CoLumBra (1958) [at p. 1]. 

The Commission specifically pointed out, furthermore, that it had exercised 
its judgment on the issue of rates and level of earnings after full considera- 
tion of the various interests involved: 


‘‘During the year the Commission has continued to recognize that sound 
regulatory policy requires that a utility be provided with sufficient earn- 
ings to maintain its financial stability and integrity. Failure to realize 
and implement this principle would result in the inability of the com- 
panics to compete successfully in the money markets for capital necessary 
to meet ever increasing service demands in an expanding economy, At 
the same time, the Commission has continued to recognize its duty to 
protect the public against excessive costs. The Commission believes 
that it has been successful in its objective to balance its duty to pro- 
vide the public with service at a minimum cost with its duty to maintain 
financially healthy utilities capable of expanding to meet the continuing 
demands for service.’’ Ibid. at pp. 1-2. 
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earnings may exceed the last authorized rate of return 
does not lead to a conclusion that rates fixed by a valid and 
effective order are retrospectively illegal and that con- 
sumers are owed refunds—any more than it means that 
the utility, where earnings fall below the last formally 
found rate of return, may rebill their customers at higher 
rates for utility services rendered in the past. 


If rates could be redetermined retroactively, as appellant 
contends the Commission was required by law to do, 
utilities would be forced to operate under chaotic condi- 
tions. ‘Those who have the responsibility for managing 
and operating utility companies could not perform their 
normal functions of planning and budgeting with any as- 
surance that the funds they were committing to the business 
actually belonged to the company. In addition, it could 
never be determined whether dividends were legally pay- 
able to the shareholders if the magnitude of earnings was 
always subject to redetermination by the regulatory au- 
thorities at some indefinite, future point in time. 


Under these circumstances, it would inevitably become 
more difficult for a utility to attract capital. In its pro- 
spectus for stock and security issues, the utility would be 
required by SEC regulations to make known the fact that 
its earnings would remain subject to significant hidden 
liabilities and could, indeed, be retroactively appropriated 
at the option of the regulatory authorities. Knowledgeable 
investors would demand large dividends and high interest 
rates before they would devote their capital to an enter- 
prise subject to such extraordinary risks. 


Tt would be the ratepayers who would bear the ultimate 
burden of such increased capital costs: such costs would 
have to be met through higher rates for utility services. 


There are, in short, valid considerations of regulatory 
policy in addition to overwhelming legal authority to sup- 
port the Commission’s decision in this case. The Commis- 
sion did not err in refusing appellant’s demands for re- 
funds. 
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Iv. 


THERE IS NO MERIT IN THE ARGUMENT THAT THIS COURT 
MUST RETROACTIVELY CREATE A FUND OUT OF THE 
TELEPHONE COMPANY'S REVENUES FOR THE BENEFIT 
OF TELEPHONE USERS. 


Appellant argues that, even if the Commission’s orders 
are in all respects lawful, the Telephone Company must 
nevertheless now be directed to pay into Court a portion 
of its revenues for telephone service rendered between April 
25, 1966, the day when the Clerk of the District Court estab- 
lished a hearing date for appellant’s motion to stay the 
Commission’s orders, and May 9, 1966, the day when that 
motion was heard and denied.* 


Appellant contends that, pursuant to 43 D.C. Code § 707, 
the mere pendency of its motion during this fifteen-day 
period automatically stayed the Commission’s orders which 
had authorized the rate increases. Appellant further con- 


23 Appellant, in its brief, states that its motion for a stay was originally 
filed on October 6, 1965 and then, on November 24, 1965, scheduled for a 
hearing ‘‘to be held on a later date’’. This is incorrect. 

Appellant actually filed two motions pursuant to § 707. The first was filed 
in Civil Action No. 909-65 on October 6, 1965, having been served two days 
earlier on October 4, 1965. Since Commission Orders Nos. 4887 and 4899 
which were appealed in Civil Action No. 909-65 merely established the Tele- 
phone Company’s revenue requirements and did not authorize the collection 
of new rates, there was, strictly speaking, nothing to stay pursuant to $707. 
In any event, on October 29, 1965, Judge Maguire denied all of appellant ’s 
then-outstanding motions, including its § 707 motion. 

Nevertheless, as the handwritten note on the motion’s card suggests, the 
District Court Clerk was unsure whether all of appellant’s motions, which 
by this time had become numerous and overlapping, had been disposed of 
by the Court. Accordingly, on November 5, 1965, any remaining motions 
praying the suspension of the Commission’s orders or the creation of funds 
in Court were set for hearing on November 24, 1965. Before this date 
arrived, however, the Clerk’s office was informed that appellant would file 
new motions and, therefore, the November 24 hearing date was cancelled. 

The §707 motion subsequently filed by appellant in Civil Action No. 
2916-65 is the motion presently in controversy. This motion demanded the 
stay of Commission Order No. 4976 which authorized the collection of higher 
rates. The motion was scheduled for hearing on April 25, 1966 and was 
heard and denied on May 9, 1966. 
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tends that since the Telephone Company continued to charge 
and collect the Commission-authorized rates during this 
period, a fund in Court must now be created consisting of 
so much of the Telephone Company’s revenues as repre- 
sents the rate increases billed and collected for telephone 
service during these fifteen days.** 


It should be noted that nowhere does appellant challenge 
the District Court’s decision to deny the requested stay 
which was reached following the hearing on appellant’s 
motion. Rather, appellant’s claim rests exclusively on 
the construction of a parenthetical phrase in $707 which 
provides that, prior to a hearing on a stay motion, the 
Commission’s orders ‘‘shall be stayed’’. 


Regardless of the construction to be accorded § 707, it 
is clear that appellant’s claim is now barred. When ap- 
pellant sought a stay of the Commission’s orders pending 
a review of those orders on the merits, appellant sought 
interlocutory relief. It is well settled that an order grant- 


ing or denying such relief is merged in the final order on 
the merits; consequently, an appellate court will not sepa- 
rately consider whether the interlocutory relief should have 
been granted. Peterson v. Bhd. of Locomotive Firemen & 
Enginemen, 268 F.2d 567, 568 (7th Cir. 1959) [and the 
cases therein cited]. 


Apart from the doctrine of merger, appellant’s claims 
have no merit because appellant failed to take timely and 
appropriate steps to avail itself of any rights which it 
might have had pursuant to $707. While it is true that 
the statute provides that, prior to a full hearing on a stay 
motion, the Commission’s order ‘“‘shall be stayed’’, this 
provision is not self-executing. It requires judicial action, 
even if only on ex parte application. The appellant, how- 


24.As appellant candidly revealed to the District Court, its motive in 
seeking the payment of monies into Court is to create a fund against which 
appellant’s attorney may assert his claims for attorney’s fees. (Dist. Ct. 
Tr. 44). 
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ever, did nothing to bring its motion to the attention of 
any District Court judge prior to the actual hearing where- 
in the motion was denied. 


If § 707 were self-executing as appellant seems to con- 
tend, it would require utility companies, at the risk of 
possible criminal penalties for guessing wrong,” to de- 
termine for themselves the legal sufficiency of applications 
to stay Commission orders pending appeal. 


The present case illustrates the need for judicial scrutiny 
of § 707 applications and for a decision granting or denying 
the stay. In the present case, the appellant’s stay appli- 
cation had every appearance of not being legally sufficient 
as, indeed, it was not. 


Traditional equity practice affords guidance to the 
interpretation of the §707 requirement of an ‘‘allegation 
of substantial and irreparable property loss’’.2* It is well 
settled that argumentative allegations of threatened loss 


do not establish a case for injunctive relief, and that a 
“well pleaded’’ allegation must set out ultimate facts 
sufficient to warrant the relief prayed for in the petition. 
Cruickshank v, Bidwell, 176 U.S. 73, 81 (1900); Electric 
Bond & Share Co. v. SEC, 92 F.2d 580, 593 (2d Cir. 1937) ; 
E. I. DuPont De Nemours & Co. v. Boland, 85 F.2d 12, 15 
(2d Cir. 1936); and Universal Rim Co. v. General Motors 
Corp., 31 F.2d 969, 970 (6th Cir. 1929). 


25 43 D.C. Code § 902 provides that it is a misdemeanor for a utility to 
collect charges greater than the rates prescribed in the ‘‘tariffs then in 
foree’’. Fines for each day the violation continues are set from $100 to $1,000 
for the utility and from $50 to $100 for its officers and agents. 43 D.C. 
Code $§ 902, 910. 

Even if § 902 were held inapplicable, there is a danger that 43 D.C. Code 
§ 906, a catchall criminal provision, might apply. 


26 << Where Congress borrows terms of art in which are accumulated the 
legal tradition and meaning of centuries of practice, it presumably knows 
and adopts the cluster of ideas that were attached to each borrowed word 
in the body of learning from which it was taken ....’’ Morissette v. United 
States, 342 U.S. 246, 263 (1952). 
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However, appellant did not set forth facts indicating 
that the loss which its membership might suffer by reason 
of the Commission’s rate orders would be “substantial’’ 
nor that such loss would be ‘‘irreparable’’. 


Certainly, ‘‘substantial’’ loss cannot be shown by alleging 
the injury of ‘‘others similarly situated’’. The prerequisite 
for relief under 43 D.C. Code $707 is a threat of sub- 
stantial and irreparable property loss ““to the petitioner’’, 
not to unidentified third parties. 


Moreover, appellant’s membership, presumably telephone 
subscribers, were not faced with ‘yreparable’’ loss by 
reason of the increased telephone rates. If the District 
Court had concluded that the Commission’s order was in- 
valid, it could have directed the refund of any portion of 
the rate increase which it determined the Telephone Com- 
pany could not equitably retain. Thus, in the absence of 
a stay, telephone subscribers generally were faced with 
no greater threat than being temporarily out-of-pocket for 
these amounts. 


In addition to the fact that appellant’s motion was legally 
insufficient, it should also be pointed out that the appellant 
has no right under any legal theory to ask this Court to 
create, retroactively, a fund out of the Telephone Com- 
pany’s revenues. 


No such right is created by 43 D.C. Code § 707 which, 
on its face, provides only for a stay pending a review of 
the merits of the Commission’s orders. Thus, even if it 
were to be assumed that appellant’s position is correct, 
and that a prehearing stay should have been imposed on 
the strength of its pleading and by operation of law (2.e., 
absent a court order), the remedy which appellant now 
seeks, the retroactive creation of a fund, is not provided 
for by statute. 


At best, it might be argued that appellant’s request for 
such a remedy is addressed to the general equitable powers 
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of the reviewing courts. However, the District Court de- 
termined after a full hearing on the motion for a stay that 
appellant had established no equitable basis whatever for 
suspending the Commission’s order and this ruling remains 
unchallenged. Appellant, in short, has no equitable rights 
to vindicate and claims none. Under these circumstances, 
it is clear that appellant is simply trying to take advantage 
of what it regards as a fortuitous technicality. 


It would certainly be incongruous and inconsistent with 
a statutory scheme which assigns presumptive validity to 
Commission orders to hold that, even after such orders 
are upheld after a full review on the merits by two ap- 
pellate courts, a penalty of the kind demanded by appellant 
must be imposed upon the utility by § 707. Cf. Salt River 
Project Agricultural Improvement and Power Dist. v. FPC, 
— US. App. D.C. —, 391 F.2d 470, 474, 477 n. 20 (1968). 


Vv. 
APPELLANT'S OTHER POINTS ARE FRIVOLOUS. 


A. The Claim That the Telephone Company Was Allowed, for 
Ratemaking Purposes, a Greater Tax Expense Than Ac- 
tually Paid Depends Upon a Lack of Understanding of the 
Facts; This Claim, Moreover, Has Not Been Preserved for 
Appellate Review 


Appellant claims that, in determining the Telephone 
Company’s expenses for ratemaking purposes, the Com- 
mission allowed a Federal income tax expense of $7,829,000 
whereas, in fact, the Telephone Company’s actual tax 
expense was only $5,374,000. (Appellant’s Brief, p. 36). 


This point was not raised by appellant in any of his 
motions for reconsideration filed before the Commission ; 
nor was it included in appellant’s complaints to the Dis- 
trict Court, either in Case No. 909-65 or either in Case 
No. 2916-65. Similarly, this point was not included in the 
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District Court’s pretrial order. Appellant is thus barred 
from litigating this issue before this Court.” 


Appellant raised this matter, for the first time, in oral 
argument before the District Court. (Dist. Ct. Tr. 
243-246). Despite the fact that this point had not been 
preserved for appeal, the Telephone Company, in its memo- 
randum filed at the request of the District Court at the 
conclusion of the case, took pains to indicate just how 
appellant had confused the tax material contained in the 
record before the Commission. Memorandum of The Chesa- 
peake and Potomac Telephone Company, filed in Civil Ac- 
tions Nos. 909-65 and 2916-65, at pp. 21-23. 


In barest outline, the explanation is as follows: the Bell 
System Companies fle a consolidated Federal income tax 
return. The Telephone Company’s taxes are not increased 
by the fact that it joins in this return. (Tr. 1312). 


In 1963, the Telephone Company’s total Federal income 
tax liability was $7,829,175. (Col. F of Telephone Com- 


pany Exh. 5 Rev.). Of this amount, $5,374,653 was as- 
signable to intrastate operations. (Col. G of Telephone 
Company Exh. 6 Rev.). The difference between these 
figures, approximately $214 million, represents that portion 
of the Telephone Company’s income tax allocable to its 
interstate operations. It does not represent any “<saving”’ 
of tax expense as appellant appears to believe.” 


27 Appellant may believe that it has preserved this issue by the allegation, 
contained in appellant’s motion for reconsideration and subsequent pleadings, 
that the Commission erred in finding that the Telephone Company had (on 2 
terminal rate base) earned only 5.52% in the year 1964. A statement of this 
nature, however, is tantamount to a claim that somewhere in the Commission ’s 
definition of the Telephone Company’s allowable expenses, or rate base, or 
revenues, the Commission made an error. A vague and general claim of this 
character does not satisfy the statutory requirement that claims of error, 
in order to be preserved for appellate review, must be “¢specifically’” set forth 
jn an application for reconsideration filed with the Commission. 43 D.C. 
Code § 704. 


28 Appellant also mentions the figure $188,806. (Appellant’s Brief, p. 37). 
This figure represents the tax expense disallowed by the Commission through 


[Footnote continued on next page.] 
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B. Appellant’s Claim That the District Court Should Have In- 
cluded the Commission’s Docket Sheets in the Record on 
Appeal Is Not Material to Any Point Presently in Issue 


Appellant claims that the District Court committed error 
in refusing to require the Commission to include its docket 
sheets in the certified record on appeal. 


Appellant states that the significance of these docket 
sheets is that they show no entry for a hearing on July 
28, 1965. (Appellant’s Brief, p. 44). However, appellees 
admit that no hearing occurred on that day; what occurred 
was an informal conference. 


There is, therefore, no significance to these docket sheets 
which is not admitted by the parties to this case. Appellant, 
moreover, in defiance of the District Court’s ruling, has 
included the Commission’s docket sheets in the appendix 
to his brief and thus they are, as a practical matter, cur- 
rently before this Court. 


CONCLUSION 


For the reasons stated, the Telephone Company re- 
spectfully requests that the judgment of the District Court 


[Footnote 28 continued from preceding page.] 

the imposition of the NARUC tax adjustment. This adjustment proceeds on 
the assumption that it is fair to treat the Telephone Company as if it had 
as great a proportion of debt financing as the Bell System as a whole. Since 
interest on debt financing is deductible for Federal income tax purposes 
whereas dividends are not, this assumption reduces the tax expense of the 
Telephone Company allowable for ratemaking purposes to a level below taxes 
actually paid. This adjustment is conceptually unrelated to the filing of a 
consolidated return. 
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affirming the Commission’s decision and dismissing appel- 
lant’s appeal be affirmed. 


Respectfully submitted, 


Hucx B. Cox 
701 Union Trust Building 
Washington, D. C. 20005 


Howarp C. ANDERSON 
Rosert A. LEVETOWN 
930 H Street, N. W. 
Washington, D. C. 20001 
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The Chesapeake and Potomac 
Telephone Company 


Joun P. BaRNEs 
930 H Street, N. W. 
Washington, D. C. 20001 


Pavut F. McARrpiz 
701 Union Trust Building 
Washington, D. C. 20005 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


Nos. 21,318 and 21,319 


THE TELEPHONE USERS ASSOCIATION, INC., 
Avpellant, 


Vv. 
THE PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 


and 


C & P TELEPHONE COMPANY, INC. ET AL. 
Appellees 


Appeal from a Judgment and Order of the United States District 
Court affirming Orders of the Public Service Commission which 
granted increases in telephone rates of $2,368,900. 


Arthur S. Curtis 

816 Natl. Press Bldg. 
Washington, D. C. 20004 
Attorney for Appellant 


APPELLANT'S REPLY BRIEF 


in 


Appellant alleged that PSC failed to follow its own 
rules as to notice as to the last portion of the proceeding 
and pointed out that under Accardi, such failure was fatal 
to the proceeding. 

Appellees replied, that none of the proceeding was in 
accordance with its own rules as to notice. 

This argument is strange rather than unique, and strength- 


ens rather than weakens appellant's case for reversal. 
2. The 27 cent plan mentioned by Appellees 


After reserving rights of acpeal, appellant by Counsel 
pointed out that if PSC would divide the number of phones in 
service into the $2,300,000 (approx.) to be raised, the result 
would be 27 cents per phone per month increased. This was 
the only equitable increase, appellant argued, pendente lite 
or otherwise. Further, the 27 cent plan woulc guard at least 
in part against such evils as the 195 plan, under which C&P, 
entitled to 6.25 suddenly began earning 7.4. or better, year 
after year. 


C%Pts objection was sustained. The non-business phones 


(approx. 50 percent) were increased 25 cents per phone per 


month, all others at least 75 cents per month (t) anda 


complicated jig-saw puzzle of user rates was adopted--after 
making svre that Appellant would not be present--which will 
undoubtedly delight the stockholder interests. 

Here again there was reversible error since the increase 
was caused to rest unevenly on the users. Phones in service 


was the divisor which should have been used. 


3. The refund: Does possession give title to personalty? 
| 


Appellees argue against the refund, stating that now 
that they nave in hand several millions in excess of the €.25 
entitlement set in 1954, they have a leval right to keep the 
property. This is an argument that possession gives title. 

Appellant fails to see any difference between CxP's 
position and that of a Userer who has collected more than the 
legal rate, or in fact a mover who has taken out of a customer's 
house more property than he should have, and claimed the 
balance ty right of possession. | 

It is arcued that if a userer can retain his usury be- 
cause he has it in his possession, if a thief can retain his 
theft because he is in possession, then this Court could permit 
C&P to retain the overage collected during a period when PSC 
was woefvlly neglecting not only the interest of the public 
in just and reasonable rates but also compliance with its own 


orders. It is argued that to avply a rule that possession 


gives title in this case is to ignore the elementary precepts 
of due process, and the rule that the law specially recognizes 
neither the rich nor the poor, the strong nor the meek, but 


treats all before it with an even hand. 
h. Constitutionality of the Statute 


Apvelle+s raise the issue of the constitutionality of 
the statute, in’ their response to the argument on 43-707, 
suspension of the order pendete lite, and Counsel fees. 

Appellant respectfully argues that the statute is in 
fact unconstitutional, and adopts all of the arguments in 
suport of that conclusion which are contained in the Con- 
gsressional hearing, incorporating same here by reference, and 
requests that this Court take judicial notice of the hearinrs 
on the statute. 

And particularly, appellant argues that the statute 
violates due process because it fails to provide adequate 
judicial review. The statute appears to limit review to clear 
errors of law and abuse of discretion, leaving PSC to make 
clearly wrong decisions. This leaves the basic decision, as 


to what is to be done with the public's money, in the hands 


of eohemeral political apvointees, who come less to roost 


than to rest in the offices of public utility commissioners. 


None of the Commissioners who heard this case are still in 
those offices. And the statute forbids to the public its due 
| 


process right to a full judicial review, by the responsible 


jurists who comprise this Court, of what is being done with 


its money. 

The above argument is so fundamental that it requires 
no leral citations. 

Since the statute is unconstitutional, this proceeding 
thereunder should be reversed. 

5. There is no public record showing how me ATAT 
takes from OkP 

This Court should take notice of remarks made mel Uefa Nis 
District Court by C&P, just prior to the proposed order stage, 
where C&P admitted that there is nowhere--neither before PSC 
or FCC-- any public record as to how much AT*T takes for its 
share, for long distance calls, from C&P's receipts. This 
one fact alone tends to show that the televhone company, 
rather than the public, the regulatory ARO, OR the Courts, 
has been in complete control of the whole matter of rates and 
regulation and that it is time for this Court to exercise its 
legal authority of supervision and control in the public 


interest. 


Conclusion 


1. 


This Court should consider first the broader issues. 


This Court might weli speculate, based upor this record, 


whether the managers care at all about their legal responsi- 
bilities to Court or to public, or whether they are interested 
only in a good record during their own terms so as to assure 
promotions and bonuses to themselves, with the hindmost left 
to the proverbial devil. 

The universal discontent with the conduct of the tele- 
phone company, see Exhibits, might at any time cause an up- 
heaval which would not only throw this monopoly into public 
ownersnip, as in Canada, Mexico, and most of the nations of 
the free world but which covld, as in Britain and other Western 
democracies, sweep into its vortex radical movements for 
nationalization of key industries. This would end the greatness 
of our free enterprise system, founded upon private investment 
and a fair return proportionate to success and risk, and 
offering to generations of Americans as yet unborn the un- 
Limited opportunities to rise which have been enjoyed by Carnegie, 
Rockfeller, and thousands of others since the beginnings of 
this nation. Just how important in our national lite the 
chance to rise,.is, is told by Vice-Admiral Ramage, USN, in his 
preface to Counsel's forthcoming book on the Navy's greatest 


heroes of which Ramage, a Medal of Honor hero, is one. The 


preface, which will apvear as a letter, is in the exhibits. 

In aovlication our telephone rezulatory system of 
Commission control with jivdicial supervision has lead too 
often to a feeling by the individual vser that ae is a captive 
of the monopoly, can do nothing, and that regulation is on 
the side of the stockholders. For many, the cost of 
litigation would be more than the total assets of that person, 
i.e., C&P paid its Counsel before PSC at least %60,000. And 
the refund issve presents facts that argue that ephemeral 
political appointees may not adequately represent the public 


interest. 
2. 


Additionally, the facts show that the reteprone company 
has taken from appellant and others similarly situated more 
money in rates than it should have, under circumstances speaking 
of a woeful neglect of the public interest so as to warrant 


a refund. 


3. 


President Truman had on his desk a sign which read, 
| 


"The Buck Stops Here!" 


?SC Commissioners issue rules knowing that any party 
| 


aggrieved may seek judicial review. The District Court knows 
that its own rvlings in utility matters are universally 
appealed. But the Supreme Court records show that these 

cases are almost never granted certiorari. Therefore, in a 
very real sense, this Court now has the last say in the matter, 
and must decide here and now whether the rulings below are to 
be affirmed, or whether as argued by appellant, the facts 


shriek tor massive restitution in favor of the Consumers. 


he 


Appellant respectfully argues that a rereading of 


Appellant's brief provides a full answer to the briefs of 
appellees. Appellant respectfully argues that the relief 
asked for in the brief filed by appellant is both in the 
public interest and is required by the law and facts of this 


case. 


Respectfully submitted, 


Arthur S. Curtis 
816 National Press Building 
Washington, D. C. 2000 


AL PRESS BUILDING 


WASHINGTON, 


SYoa: July 9, 1968 
202-737-1190 
Mr. %..MNary, Service Supervisor 

CaP Telephone Company 

725 13th st. nie 

Vashington, D.C., 20005 


Consider this a formal protest to the bill-collecting tactics of the CRP Tele- 
phone Cempany and to your letter of July 3, stating that the entire mount of ay 
June 12 bill (which I received June 20) for the above telephone mmber is “overdue” 
ané that unless payrent is received by July 10, ny service “would be subject to 
interruption.” 


The fact is that none of the bill is overdue. You have had $50 of my money since 
January, 1967. The rest of the awount, $29.07, includes the monthlyrrate in ad- 

vance Zer sowe service which I have not yet received. As I did a month o7%o, I am 
enclosing the difference in my account between the total you show and the $50 on 

deposit. ince this includes the advence charge, it puts me ahead, not behind. 


AS a svDull businessman, I cannot afford the time necessary for these picayune 
matters and cannot afford to invest ay money needlessly in the ‘Telephone Company 
rather tian wy own business. As a consumer and customer, I deeply resent having 
to pay my share of your customer-dunning operation. 1 know of no other company 
tuat harcasees its custoners as much as the Telephone Compreny. ; Sinee a telephone 
is 2 necessity in most businesses, especially that of reporting the rews, the sore 
opoly which controls it should not make threats to discontinue service 80 pronise 
cuously and with so little at stake. 


Regardless of what you or the company do to my service, be adttsed that this final 
straw hes created one more dedicated opponent of present telephone practices. Yor 
the sake of all telephone customers, I am going to de ny very best to stop these 
tactics efdyour company and get others to join in that effort. 


| 
Arthur ®. Rowse 
ce: Mr. George Avery, Chairmam, Public Service Commission, 1625 Bye et. nw. 
ec: Mr. J.i. Zahn, vice president, CaP Telephone Coes 1710 A et. mw. 
ec: Mr. Arthur Curtis, Telephone Users Association, National Press Building 
| 


An independent news service for American consumers 


fie 


THE CHESAPEAKE AND POTOMAC TELEPHONE COMPANY 
725 THIRTEENTH STREET. NORTHWEST 
WASHINGTON. D. C. 20005 


TELEPHONE 
AREA Cope 202 
637-9900 


wu l 


Mr. Arthur E. Rowse 

c/o Consumer News, Incorporated 
National Press Building 

Room 1023 

Washington, D. C. 


Dear Mr. Rowse: 


Your June 13 bill for 737-1190 is overdue in the amount of $79.07 and 
we would expect payment in our office by July 10 or your service would 
be subject to interruption. 


We do feel that you have a misunderstanding about our policy for ob- 
taining and holding deposits and would like to explain that policy 
to you. 


We may require a cash deposit to be held by us as a guarantee of the 
payment of charges for service. The fact that a deposit is held by 
the telephone company does in no way relieve our customers from com- 
pliance with our policy to pay the bills promptly or constitute a 
waiver of our practice to discontinue service for non-payment of any 
sums due us for the service rendered. 

If you have any questions, please do not hesitate to call our office. 


Sincerely, 


Zo )H WO 


Service Supervisor 


. i ia 
fh 


Ae eee Youre being 
st ‘ ‘ : que e7e d by : 
The Octopus 


COMMANDER 
MILITARY SEA TRANSPORTATION SERVICE 


27 August 1968 
Dear Mr. Curtis, 


While it is possible to include in this book but a few 
of those who have been cited for their individual performances 
in combat, there are many more who deserve comparable 
recognition and countless others whose unselfish and TEES 
acts often went unnoticed in the heat of battle. 

Many people may wonder what it is that impels men 
to do things in combat which are far above the norm, things 
that they never dreamed they would do or even could do. It 
certainly is not because they derive any joy or pleasure from 
such experiences, but rather it flows from a sense of | purpose 
and an honest belief that the cause to which they are committed 
is just and reasonable, 

| 

But overriding all this is the very real appreciation of 
our great American heritage - a land of unlimited opportunities 
with its free society - which encourages the individual, jimagina- 
tion, initiative and resourcefulness so essential for success in 
battle as well as for progress in peace. | 

It is hoped that all those who read this book , ill be as 
convinced of the necessity for preserving this great On and 
our way of life as those men depicted herein. 


Sincerely, 


L. 'p, RAMAGE 
Vice Admiral, ae 


